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S.B. SINHA, J :

These two appeal s arising out of the same judgnment and
i nvol ving common question of |aw and fact were taken up for hearing
toget her and are being disposed of by this conmon judgrent.

The Appel |l ants herein, Minivel (original accused No.5), Kalith
(original accused No.4), Selvam @Si | vakunar (original accused

No. 1), Sasi @ Sasi kumar (origi nal accused No.2) and Madhu @
Madhusudanan (ori gi nal accused No.3) were convicted under Section
302 read with Section 149 of the Indian Penal Code ('IPC for short)
and sentenced to undergo rigorous inprisonnent for life. Accused
No. 2 was al so convicted under Section 307 | PC and sentenced to
undergo ten years rigorous inprisonnment. Accused No.3 was

convi cted for an of fence under Section 302 |IPC and sentenced to
undergo life inprisonment. Accused No.4 was also convicted under
Section 326 | PC and sentenced to undergo rigorous-inprisonment for
seven years. Accused No.5 was al so convicted under Section 324 |PC
and sentenced to undergo three years rigorous inprisonnent.” Al the
sentences were, however, directed to run concurrently. In an appea
preferred by the afore-nentioned accused persons, the H gh Court
nodi fi ed the judgment of the learned trial court in-the following
terms:

"Under those circunstances, the conviction

i nposed by the Trial Court on A-1, A-2 and A-5 or
the of fence under Section 302 read with 149 | PC,
is perfectly correct. But a slight nodification
could be made as regards A-1 and A-2. In the
case, A-3 has been convicted only for Section 302
IPC sinplicitor. A-1 has been convicted for the
of fence under Section 302 read with 149 | PC. But
both A-1 and A-3 have attacked the deceased and
caused injury. Though the injury caused by A-1 is
not fatal, it would be appropriate to convict A-1
and A-2 for the offence under Section 302 read
with 34 IPC. Therefore, the conviction inposed

on A-1 and A-2 is nodified to the extent that they
are convicted for the offence under Section 302
read with 34 IPC, instead of Section 302 read with
149 I PC and A-2's conviction for the offence
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under Section 307 IPCis confirnmed."

The Hi gh Court confirmed the judgnment of conviction and

sentence inposed by the Trial Court in respect of other offences on
accused Nos. 3, 4 and 5 under Sections 302, 326, 324 and 302 read
with Section 149 | PC respectively.

Accused Nos. 1, 2 and 3 preferred the special |eave petition
before this Court, but the same was dism ssed.

M. A T.M Rangaranmanuj am |earned Senior Counsel and M.

P. Ranesh, |earned counsel appearing on behalf of the Appellants in
these appeals, raised only two contentions before us - (i) having
regard to the role played by them they cannot be said to have

comm tted an of fence under ~Section 302 IPC read with Section 149
IPC, and (ii) no case has been nmade out even for convicting them for
of fences under Sections 326 | PC and 307 | PC respectively.

Before we advert to the nmerit of the matters, we nmay briefly
notice the follow ng facts:

P.W1-Raja and P. W2-Kannan are the sons of deceased Babu

Nai du. P. W 3-Venkatesanis his brother.  Tm. Bal amani, who

exam ned herself as P.W4, is the wife of the deceased. P.W5-Leela
and P. W6- Gandhi nmat hi” are the daughters of the deceased. P.W7-
Srinivasan and P. W 8- Panneer Selvam were the friends of the

deceased. P.W10-Tmt. Pushpa is the wife of afore-nentioned P. W 3-
Venkat esan. The accused Nos. 1 and 2 were brothers, whereas

accused Nos. 3 and 5 are their associates. The nother of the accused
Nos. 1 and 2, Jayal akshm , was distantly related to the deceased. The
famly of both the parties were carrying on business of chit
transactions. P.W4-Balanmani joined chit transactions carried out by
the said Jayal akshmi, but allegedly did not pay the anmpunt payable
therefor regularly. Further, allegedly, two other subscribers

i ntroduced by P. W 4-Bal amani had al so not paid back the chit anopunt

to Jayal akshm, as a result whereof there used to be frequent quarrels
bet ween the parti es.

It is further alleged that a proposal made for marriage of

accused No.1-Selvamwith a girl failed. The relatives of the said gir
cane to the village for inquiring about the suitability of the accused
No.1l. On suspicion that certain informations were allegedly furnished
by Babu Nai du, the deceased, pursuant whereto the girl’'s famly
declined to give her in marriage with Sel vam they bore grudge

against the famly of the deceased. On 16.3.1994, P.W1 was in his
shop. He was joined by P.W2-Kannan. Both of themwere

proceeding to their houses at about 12.15 in the md-night. Wen they
reached near their houses, the accused persons accosted themwth
deadl y weapons. Selvam all egedly shouted at P. W 2-Kannan sayi ng

that in view of their conduct, the imge of his fanily had been spoil ed
and so his entire famly should be done away w th; whereupon

accused No. 2-Sasi stabbed P.W2 on his abdonen as a result whereof

he cried out. Hi s intestines came out. Upon seeing the said ghastly
sight, P.W1l-Raja cried aloud, ran into his house and i nfornmed his
parents about the said occurrence, whereupon they rushed to the scene
of occurrence. Accused No. 3-Madhu, allegedly, stabbed the deceased

on his shoulder and right thigh. Wen he turned round and tried to go
into the house by clinbing the stairs, accused No.1 prevented him
fromdoing so and hit himwith a knife on his head. On hearing the
cries, P.W 3-Venkatesan, a neighbour, came out of his house al ong

with his wife, P.W10. They saw the incident. Wen they cane to the
scene of occurrence, the accused No.4-Kalith attacked himwith a

knife on his hand, as a result whereof P.W3 suffered an injury on the
back side of his right hand, as also in the fingers. Seeing the said
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assault, P.W10 shouted, whereupon accused No.5-Minivel cut the

ring fingers of both her left and right hands. P.W7-Srinivasan and
P. W 8- Sel vam and ot her persons by that time arrived at the scene.

The accused persons then fled away. The deceased and other 'injured
persons’ thereafter were taken to Viruganbakkam Police Station. A
First Informati on Report (FIR) was | odged. Thereafter, they were
referred to Royapettah Hospital. A case was registered for offences
under Sections 147, 148, 448, 326 and 307 of the Indian Penal Code.

On the basis of the said FIR, P.W19-Venkat eswaran, the

I nspector of Police, took up investigation and visited the scene of
occurrence. He, thereafter, received the nessage as regard death of
the sai d Babu Nai du, whereafter Section 302 | PC was al so added in
the FIR Keeping in view the nature of injuries suffered by P.W2, a
dyi ng decl aration was al'so recorded by a Magistrate. During the
course of investigation, the accused persons were arrested and it is
stated that on confession having been nade by the accused Nos.3 and
4, two knives nmarked as M Gs. 4 .and 7, as well as a shirt MO 27
were recovered fromtheir possession. Simlarly, on alleged

conf ession made by the accused Nos. 2 and 4, other weapons and
knives marked as M Gs. 3, 5 and 6 were recovered. All such
recoveri es were made on 18. 3.1994.

The part played by each of the Appellants herein and the extent
thereof were categorically stated by all the eye-w tnesses 'injured
persons’ viz., P.W. 2, 3, 4, 5, 6, 7, 8 and 10.

As the statenents of ‘all the material w tnesses are identical and
corroborative of each other, we would notice hereinbel ow the
statenments of P.W1 only, which reads:

“"\005..0n 16.3.94, at 12 Oclock in thenight, | was
remaining in ny shop. At that tine, my brother
Kannan who was wor ki ng under a Doctor came to

me as usual to take ne home along with him Both
of us were on our way home. The five accused
cane running with knife. Then Selvamintercepted
us and said, "You have not given the chit anount
to ny nother; you have prevented the girl who

was to be married to ne; | will conpletely destroy
all of you with your famly". A-2 Sasi with the
kni fe he was holding in his hand stabbed Kannan

at the left side of his abdomen. Because of this,
ny elder brother’s intestine has conme out. |
screanmed out and i mediately ran to our up-stair

| told nmy nother that, my brother was stabbed by
them At once, ny father, cane down fromthe
upstair, without a shirt on him At that tine,
Madhu, nechanic, hacked himat his right shoul der
and right thigh. (He showed the |ength of that
knife by his hand and said, he had hacked with
such a knife). A1 Selvamwi th a curved knife
hacked ny father at the backside of his head. MW
fat her swooned and fell down in a pool of bl ood.
I, ny nother, ny sisters screamed out; "Ch'. At
that tinme, ny uncle Venkatesan and h|s wife
Pushpa canme running fromtheir house, nearby.

The accused Kali hacked Venkatesan at his right
hand, back and fingers. M aunt Pushpa screaned
out "Aioh". At that time, Miunivel cut forcibly two
of the fingers of ny aunt Pushpa. Seenivasan

Sel war aj, Panneersel vam Babu and Mohan chased
the accused who were runni ng away. The accused
got into an auto at Arunachal amroad and fled."
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It is not disputed that P.W3 and P. W10 are independent
witnesses. It is also not disputed that they suffered sone injury on
t heir hands.

As regard the nature of injuries suffered by P. W10 and her
husband, P. W3 was not cross-exani ned.

The injuries on the person of P.W3 were nedically exam ned
by P.W11-Dr. S. Loganathan. The said w tness stated

"\005.0n 17.3.94 at 1 Oclock in the night,

Venkat esan, around 45 years, was brought by

P. C.8120. He stated that, he was al so attacked at
the same tinme as has been seen in the Accident

Regi ster related to Kannan. On exami ning him he
was found in his normal senses and he could al so
talk. H's ring finger on his right hand was seen
cut. There was an incised injury seen on his back
and it neasure 2 x 1 x 2"CM | sent himto the
Doctor for energency treatnent. The aforesaid
injury could have been came at the tinme and

manner said by him Ex.P.5 is the copy of the

rel ated Accident Register. ~In that early norning at
1. 05 hrs, one Pushpa aged 30 was brought by the
aforesaid Police constable and she was in her
senses and she stated that she was attacked as has
been seen in the aforesaid Acci dent Register and
she could talk. The'ring finders of both of her
hands were damaged. - At that tine, there was
sinmple injury with abrasion noticed on the ring
fingers. | sent her to the duty doctor for treatnent.
The occurrence coul d have happened at the tine

and manner stated by her. Ex.P.5 is the copy of
the Accident Register given by ne."

P. W10, Pushpa, in her evidence stated:

"\ 005. The witness Venkatesan is my husband. |In the
3rd nonth of 1994, on one day, in the night, at 12
O clock, | was keeping awake in nmy house. At

that time nmy husband was asleep. On hearing

noi se, we went out. The 5 accused were having
knives with them A4 attacked ny husband with a
knife at his right hand and back. On seeing it, |
screamed. At once A5 cut ny fingers forcibly

with a knife. Now, | amunable to nmove ny right
hand ring finger and ny left hand ring finger

After a while, Raja took us by an auto to the Police
Station. Fromthere, we went to the Royapetta
hospital ."

The contention of the | earned counsel appearing on behal f of

the Appellants is that the doctor had not disclosed the di nension of

the said injuries. In relation to the injury suffered by P.W 10-Pushpa,
it was also not stated whether the injury was a deep i ncised wound or
not. Qur attention has noreover been drawn to the fact that according
to the doctor, P.W10 suffered an abrasion. Criticismwas al so nmade

to the effect that although the injured were sent to the duty doctor, he
had not been exam ned.

We may, at this juncture, notice the followi ng findings arrived
at by the | earned Sessions Judge:

"\ 005As Kalith had cut off the right hand ring
finger of P.W3 Venkatesan and hacked himon his
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back and wounded him | find himguilty of
of fence u/s 326 | PC

The accused Munivel has attacked P. W10
Pushpa with knife and inflicted abrasions and cut
away her ring fingers on both her hands. |In the
rel ated copy of the Accident Register Ex.P.6, the
concerned Dr. Loganathan has failed to nention
this fact and this shows, along with certain other
truths, that, he has failed to discharge his duty.
Hence, though there are no clear evidence to show
that, Pushpa has been inflicted injuries in such a
manner to | ose her ring fingers in both her hands
and seen in a shivering state; | find the accused
Muni vel to be guilty of offence u/s 324 |.P.C."

It was submitted that in'view of the afore-mentioned finding, it
must be held that no injury was caused to P. W10-Pushpa by the
Appel | ant -Munivel and in any view of the matter, her statenents

bef ore the court being contrary to the nedical evidence, the sane
shoul d not have been accepted by the trial court as well as the High
Court.

It was further submtted that having regard to the fact that the
Appel | ants herein had not participated in the assault on the deceased
or his famly nmenbers, and further having regard to the fact that they
are not related to the accused Nos. l-and 2, wth whomthe deceased
and his fanm |y nenbers were stated to be on inimcal terms, they
cannot be held guilty of the offence punishabl e under Section 302/149
| PC. The | earned counsel would contend that in view of the

statenents made by the prosecution w tnesses, it is highly doubtful
that the Appellants herein had participated in the occurrence and nore
so because the weapons seized fromthem had not been sent for

chemical exam nation. It was further pointed out that although a
finger of P.W3 was said to have been severed, the sane was not
recovered by the Investigating Oficer, P.W19.

M . Subranoni um Prasad, |earned counsel appearing on behal f
of the State, on the other hand, supported the findings of the courts
bel ow.

The incident in question is not denied or disputed. Death of

Babu Naidu is also not disputed. The fact that P.W. have received
injuries on their persons, is also not disputed and otherw se stand
proved. A finding of fact has been arrived at by the trial Judge, as
also by the High Court that the offences, with which the Appellants
herein together with other three accused persons were charged with,
have been fully proved. W have noticed herei nbefore that the specia
| eave petition filed by the main accused, nanely, accused Nos.1l, 2
and 3 has been di sm ssed.

The primary question which would, therefore, arise for our
consideration is as to whether the Appellants herein can be said to
have fornmed a comon object with accused Nos.1, 2 and 3 to commt
the all eged of fences or not.

Al the accused persons cane together. Al of themwere arned

with knives. They accosted P.W. 1 and 2. They caused the death of
the deceased round about mid-night on the street. The first incident
took place near the house of the deceased. The stab injury was given
to P.W2-Kannan as a result whereof his intestines cane out. Wen
P.W1, on seeing this, went inside the house and narrated the sanme to
his parents and others, the deceased and his wife P. W4 canme out

foll owed by their daughters P.W5 and P. W6. The deceased was not
only given a fatal blow by the accused No.2, when he intended to save
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hinself fromfurther attack and was running towards the stairs, he was
prevented by accused No.1l fromdoing so. He was assaulted by him

P.W3 and P. W10 cane to the scene of occurrence on hearing their

cries. P.W3, adnmttedly, is a constable. It is, therefore, but natura
that he sought to intervene. A grievous injury was caused to him by

the Appellant-Kalith.

It is also natural that seeing her husband being assaulted by a

knife, P.W10 would make an attenpt to intervene. She was al so
assaulted with a knife resulting in her suffering injuries on both of her
hands. We may now deal with the criticismthat the nedical evidence

and the ocul ar evidence in this case is wholly unwarranted. P.W11-

Dr. S. Loganathan in his deposition referred to the Accident Register.
So far as an injury received by P.W3 is concerned, he categorically
stated that not only his ring finger on right hand had been seen cut, he
al so suffered an incised injury on his back, whereupon he was sent to
the duty doctor for energency treatment. As regards the injury

suffered by P. W10, the doctor referred to the Accident Register. He
found that the ring fingers of both her hands were injured. He m ght
have m stakenly stated that the sane appeared to him at that tinme, to
be a sinple injury with abrasion, but the fact remains that she was al so
sent to the duty doctor/energency for treatnent, which indicates that
the contents of the injury report was correct.

It may be that the /duty doctor had not been exam ned, but the
same is not very material for the purpose of the present case.

Two facts in this regard are of some significance: firstly, as
regard the nature of injuries suffered by P. W10, she had not been
cross-exam ned; secondly, P.W11l referred to the Accident Registers
wherein, as regard the injuries suffered by P.W3 and P.W10, it was
recorded:

"P. W3 (Venkatesan):

Nature of injury : Al eged assault as per
and treatnment AR No.029471

(State sinple,

grievous or opinion

reserved)

QE : Patient conscious (N.C) Right mddle
Fi nger cut off.
Cut injury over back of chest about
2" x 1=".
Treat ment given Referred to DACS."

P. W10 (Pushpa):

Nature of injury . Al eged assault by known

and treatnment- person at about 12.15 a.m (N. O
(State sinple, residing at the above address

gri evous by (N.C) knife.

opi ni on reserved)

OE : Patient conscious (N. O
cut injury Left ring finger
and right ring finger.

Treat ment given Refer to DACS.™

It was, therefore, clearly established that the said w tnesses
suffered injuries.
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Doctor, P.W 11, examined themat about 1 a.m on 17.3.1994,

that is, imediately after the incident took place. W do not find any
materi al contradiction between the ocul ar evidence and nedi ca

evi dence. The genui neness or otherw se of the said Accident

Regi sters is not in question. Correctness of the entries made therein is
not in issue. Even no suggestion has been given to the doctor that the
entries made in the said Accident Registers were not correct.

Only because the Investigating Oficer was negligent and did

not make any attenpt to recover the cut fingers of P.W3, the sane by
itself would not be sufficient to discard the consistent evidences of al
the eye-wi t nesses.

For the purpose of invoking Section 149 of the Indian Pena

Code, the entire incident nust be taken into consideration. The
occurrence resulted in death of-one person and suffering of grievous
injuries by sonme of the prosecution wi tnesses were part of the same
transacti on.

The Appellants, as stated, canme with the other accused persons

with deadly weapons at mid-night. The active role played by both the
Appel l ants herein, clearly stand proved by the evidence of the
prosecuti on witnesses.

We have noticed hereinbefore that not only at the dead of night
P.W1 and other witnesses were attacked, accused Nos.1l and 2 al so
went inside the house of the deceased and prevented the deceased
fromescaping from further assault.

Whoever had come to the scene-of occurrence and tried to

i ntervene, had suffered injuries at the hands of one or the other
accused persons. P.W3 and P.W10, it is true, were related to the
deceased, but, they were also related to accused Nos. 1 and 2, as
admttedly, both the famlies are related to each other. It is not the
case of the Appellants or for that matter the accused Nos. 1 and 2 that
P.W3 and P.W10 were inimcal tothem There is nothing on record

to show that they bore any grudge towards them It is'in the afore-
nentioned fact situation, the role played by the Appellants herein

must be consi dered.

They did not nmake any attenpt to stop the Appellants Nos. 1

and 2 fromcontinuing assault on the fam |y nmenbers of P. W2. They
had not only watched as to how P. W2-Kannan, son of the deceased,

the deceased hinmself, P.W-4 wife of deceased and the two daughters,
i.e., P.W5-Leela and P. W6-Gandhi mathi, suffered injuries after
injuries at the hands of the accused Nos.1 and 3, but even when

P. W 3- Venkat esan canme to intervene, a grievous injury was caused by
Appel l ant-Kalith and when thereafter P. W10, a lady intervened, she

al so had sustained injuries on her hands. It is imuaterial, in the afore-
mentioned fact situation obtaining herein that P. W10 suffered sinple
injury, in view of the fact that whoever had come to interfere had been
dealt with one way or the other by the accused persons.

We, therefore, have no hesitation in rejecting the contentions of

the | earned counsel for the Appellants that the nedical evidence is
contrary to the ocul ar evidence and Section 149 is not attracted. In
Triloki Nath & Ors. vs. State of U P. [(2005) 9 SCALE 76], this

Court opined:

"\ 005For the purpose of attracting Section 149 of the
IPC, it is not necessary that there should be a pre-
concert by way of a neeting of the persons of the

unl awful assenbly as to the common object. |If a
conmon obj ect is adopted by all the persons and
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shared by them it would serve the purpose.™

Yet again in Bishna @Bhi swadeb Mahato & Ors. vs. State
of West Bengal [(2005) 9 SCALE 204], the afore-nentioned
principle has been reiterated.

Section 149 of the Indian Penal Code provides for vicarious
liability. |[If an offence is conmtted by any menber of an unl awf ul
assenbly in prosecution of a common object thereof or such as the
menbers of that assenbly knew that the offence to be likely to be
conmitted in prosecution of that object, every person who at the tine
of committing that offence was nenber would be guilty of the

of fence commtted. The common object nmay be conm ssion of one

of fence while there nay be likelihood of comm ssion of yet another

of fence, the know edge whereof is capable of being safely attributable
to the menbers of the unlawful assenbly. Wether a nenber of such
unl awf ul assenbly was aware as regard |ikelihood of conm ssion of
anot her of f ence or not woul d depend upon the facts and circumnstances
of each case. ~ Background of the incident, the notive, the nature of
the assenbly, the nature of the arns carried by the nenbers of the
assenbl y, -their comon object and the behavi our of the nmenbers

soon before, at or after the actual conmission of the crime would be
rel evant factors for drawing an inference in that behal f. [ See

Raj endra Shant aram Todankar vs. State of Mharashtra & Os.

reported in (2003) /2 SCC 257.]

It is also well-settled that if deathhad been caused in

prosecution of the conmon object of an unlawful assenbly, it would
not be necessary to record a definite or specific finding as to which
particul ar accused out of the menbers of the unlawful assenbly

caused the fatal injury.  [See State of Rajasthan vs. Nathu & O's.
reported in (2003) 5 SCC 537.]

For the foregoing reasons, in our view, there is no nerit in these
appeal s. The appeals are di sm.ssed accordi ngly.




