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REPORTABLE

I N THE SUPREME COURT OF | NDI A
CVIL ORIG NAL JURI SDI CTI ON

WRIT PETITION (CIVIL) NO 656 OF 2007

P. VENUGOPAL ... Petitioner
VERSUS
UNION OF | NDI A ... Respondent

JUDGMENT

TARUN CHATTERIJEE, J.

1. In this wit application under Article 32

of the Constitution noved at the instance of

Dr. P. Venugopal , a renowned and internationally

famed Cardio Vascul ar Sur geon, calls in
guestion t he constitutional validity of t he
proviso to sub-section (1A) of Section 11 of

the Al I ndi a Institute of Medi cal Sci ences

(Anmendrent) Act, 2007.
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2. The Wit petitioner was admttedly the
Di rector of Al'l I ndi a Institute of Medi cal

Sci ences (in short t he "All M5") i medi ately

prior to t he conmencenent of the added
provi si ons and by virtue of t he | egi sl ative

conmand contai ned in the added provision he had
been made to denit his office as Director of
the said Institute fromthe date of conming into

force of this added provision.

3. The writ petitioner clainms and it does not

appear to be di sput ed t hat he was a col d
Medal i st in his batch of MBBS, passed out from

t he Al | V5 itself and thereafter he acquired
qualification of Msand MCH in cardi o vascul ar

surgery and that he served the Institute for

about t hree/ f our decades with honesty and
respect without any blem sh. It is also not in

di spute t hat t he Wit petitioner was to

conplete his five-year termin the Office of
the Director on 2nd of July, 2008, but due to

this added provision in the Act, had to suffer




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of

59

a pre-mature termnati on and consequent renoval

from t he office of t he Di rector on 30t h
Noverber, 2007. It is alleged that this adverse

af fectati on has been brought about directly by

the added provi sion.

4, In the Statenent of (bjects and Reasons of
the Anendnment Act of 1987 being Act XXX of
1987, as stated herein above, AlLIM and the

Post Graduate Institute of Medical Education

and Research, Chandi-gar h, are statutory
aut ononous bodi es whol |'y fi nanced by
Gover nirent of I ndi a. Sub-Secti on (2)

Section 3 of the Al India Institute of Medica

Sci ences Act , 1956, provi des f or

i ncorporation of t he Institute and decl ares

“that the Institute shall be a body corporate

by t he name af oresaid havi ng per pet ua
successi on and a comon seal with/a power to

acquire, hold and di spose of property, both

noveabl e and i nmoveabl e, and to contract, and

shal | by the sai d nanme sue and be sued"

of

t he

t he
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Section 5 of the Parent Act declares "that the

Institute shal | be an Institute of Nat i ona
| mportance." Section 4 of the Act deals with

the conposition of the Institute and
Director of the Institute has been nade an Ex-

of ficio Menber of the Institute and under sub-

section 2 of Section 6, he is to continue as

such so long as he holds office in virtue of

whi ch, he is such a Menber. The Act provides

for Constitution of a Governing Body by the

Institute from anmongst its menber s in
manner as nmay be prescribed by the Regul ations

to exerci se such power and di schar ge
functions as the Institute may, by Regulation

make in this behal f confer or inpose upon it.

Under Regul ation 25, the Institute is required

to carry out such directions as nay be issued

to it from time to time by t he Centra
Gover nnent for t he efficient admi ni stration
under t he Act . Secti on 26 deal's with

di spute between the Institute and the Centra

Government in the matter of exercise of its

t he

such

such

t he
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power and di scharge of its function under the

Act and makes t he deci si on of t he Centra
CGover nirent final. Thus t he Act desi gned t he
Institute to be an autononous statutory body of

nati onal inportance subject to limted contro

in respect of specified matters. Sub-section

(1A) with its proviso added to Section 11 of

the AIMS (Arendrent) Act, 2007 reads as

foll ows: -
(1A) - The Director shall 'hold office
for 'a termof five years fromthe date
on which he enters upon his office or
until he attains the age of sixty-five
years, whichever is earlier

Provi ded that any person hol di ng
office as a Director i medi ately
bef ore the comrencenent of the Al
India Institute of Medical Sciences
and the Post-Graduate Institute of
Medi cal Educati on and Research
(Amendrent) Act, 2007, shall in so far
as his appointnment is inconsistent
with the provisions of this sub-
section, cease to hold office on such
conmencemnent as such Director and
shal | be entitled to claim
conpensati on not exceedi ng three
nont hs’ pay and al | owances for the
premature term nation of his office or
of any contract of service......
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5. As not ed herein earlier in this
petition, the challenge has been confined only

to the proviso of the added sub-section (1A) of

Section 11 of the Act. M. Arun Jaitley, |earned

seni or counsel appearing on behalf of the wit
petitioner submitted at the first instance that

the provi si ons, no doubt , acquire
operational significance fromthe added sub-

section but manifestly, it nmakes a significant

departure from t he substantive part

their

and

pr oceeds to deal only with t he particul ar

Director holding office imediately prior to
its coming into force and is not concerned with
any other officer or menber of the Institute,
nor to any other person who may be conming to

hold the same office of Director in future.
6. We have carefully exam ned the provisoto

the added sub-section (1A) to Section 11 of the

Act . Readi ng the provi so in the manner
aforesaid, the wit petitioner has chall enged

its constitutional validity mai nly on

fol | owi ng grounds:

as

t he
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(i)

(i)

(iii)

The proviso is patently a

si ngl e- man | egi sl ation and
intended to affect the wit
petitioner only and none el se

t hus i ntroduces a "naked
di scrim nation” to deprive
the wit petitioner of the

constitutional protection

under Article 14 of t he
Constitution.

The writ petitioner has been
singled out to be deprived of
the two protective conditions
in respect of curtailment of
his tenure. The benefit of
notice and justifiable
reasons being the two such
condi tions will continue to

be available to all future
Directors but the proviso
makes them non-avail able to
the wit petitioner being the
Director presently in office
and requires himto nove out
of the office under t he
| egi sl ati ve conmmand.

In t he facts and
ci rcunst ances of the case and

in view of the pendi ng
pr oceedi ngs with di fferent

orders passed therein, such
cal cul ated steps to force the
wit petitioner out of his
office of f end t he
constitutional schene
envi sagi ng fair, reasonabl e

and equal treatnent on the

part of the State in its
dealing with the individua

in general and with people in
public enpl oynent in
particul ar.
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(iv) The writ petitioner clains
the protection of Articles 14
and 16 of the Constitution of

| ndi a.

(v) In the factual context of the
case, t here has been a
vi ol ation of t he orders
i ssued in favour of the wit
petitioner passed by t he
| earned Single Judge of the
Hi gh Court of Del hi in
W P. No. 10687/ 2006 in
connection with interim
applications CwWP

NGs. 8169/ 2006 and 12471/ 2006

and by the Division Bench in

W P.) No. 8485/ 2006 and LPA
NGs. 2045- 46/2006.

7. It is true t hat in est abl i shnent s

Al | VB, there is an age of super annuati on
governing the length of service of its officers

and enpl oyees. Such age of superannuati on may

be suitably altered by way of reducing the age

o) as to af f ect even the serving enpl oyees
under appropriate ci rcumnst ances and
exception can be t aken to such course
action. Simlarly under t he Service Rul es,

there may be provision for extension of service

after the att ai nment of the age

l'ike

no

of

of
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superannuation and it is well settled that in

the event of refusal by an enployer to grant an

ext ensi on, t he enpl oyee cannot justifiably
claimto be deprived of any right or privilege.

The view taken is t hat t he enpl oyer has a
di scretion to gr ant or not to gr ant such
ext ensi on having regard to the interest of the

enpl oyer or t he est.abl i shnent . Thi s Vi ew is
expressed by this Court in the Case of State

Bank of Bi'’kaner and Jai pur and Ors. vs. Jag

Mohan Lal (AR 1989 SC 75)- In this case, at

para 12, this Court observed as follows :

"The Bank has no-obligation to extend
the services of all officers even if
they are found suitable in every
respect. The interest of the Bank is
the primary consideration for giving
ext ensi on of service. Wth due regard
to exigencies of service, the Bank in
one year mmay give extension to all
suitable retiring officers. |In another
year, it may give extension to some
and not to all. In a subsequent vyear
it may not give extension to any one
of the officers. The Bank may have a
ot of fresh recruits in one year. The
Bank may not need the services of al
retired persons in another year. The
Bank may have | esser workload in a
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succeedi ng year. The retiring persons

cannot in any year demand t hat
"extension to all or none". If we
concede that ri ght to retiring

persons, then the very purpose of

gi ving extension in the interest of
the Bank woul d be defeated. W are,
therefore, of opinion that there is no
scope for conplaining arbitrariness in
the matter of giving extension of
service to retiring persons.”

Top of Form

Bott om of  _Form

8. In the instant case, the material facts
and ci rcunst ances bri ng into focus
consi derati on. I n t he case of t he

petitioner, a Division Bench of the Del hi High
Court by its judgnent and order dated 29th of
March, 2007 (Pages 119 to 181 of Volune 1 of
Wit Petition No.656 of 2007) has consi dered
the right of the wit petitioner tohold the
office of the Director for five years fromthe
age of 61 years to 66 years. There can be no
di spute with regard to the contentions raised

by M. K A Parasaran, |earned senior counse

ot her

10

writ
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appeari ng for t he respondent, t hat a per son
appoi nt ed in CGover nirent service acquires a
st at us and hi s service condi tions will be

determ ned by the Service Rules or Statutory

Rul es and not by the contrary or inconsistent

terns of t he contract, and such terns and
condi tions of service nay be unil aterally
altered by the Governnment. This view has been

candi dl y expressed- in paragraph 6 of a decision

of this Court, nanely, Roshan Lal Tandon vs.

Uni on of Indiaand Anr. (AI'R 1967 SC 1889)

whi ch, in our view, should be required to be

reproduced. Accordingly, we reproduce para 6 of

the af oresaid decision which is as under

"W pass on to consider the next
contention of the petitioner that

there was a contractual right as

regards t he condi tion of service
applicable to the petitioner at the

time he entered Grade 'D and the
condition of service could not be
altered to his disadvant age afterwards
by the notification issued by the
Rai |l way Board. It was said that the
order of the Railway Board dated

January 25, 1958, Annexure 'B, |aid
down that promotion to Grade 'C from

G ade 'D was to be based on

11
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seniority-cumsuitability and this
condition of service was contractua

and could not be altered thereafter to
the prejudice of the petitioner. In

our opinion, there is no warrant for
this argument. It is true that the
origin of Gover nirent service is
contractual. There is an offer and
acceptance in every case. But once
appointed to his post or office the
Gover nment servant acquires a status
and his rights and obligations are no

| onger determ ned by consent of both
parties, but by statute or statutory
rul es which may be framed and altered
unilaterally by the Governnent. In

ot her words, the | egal position of a
CGover nrent. servant is nore one of
status than of contract. The hall-nmark
of status is the attachnment to a | ega
relati onship of rights and duties

i mposed by the public | aw and not by
nmere agreenent of the parties. The

ermol ument of the Governnent servant

and his ternms of service are governed
by statute or statutory rules which

may be unilaterally altered by the
Government wi thout 't he consent of the
enpl oyee. It is true that Art. 311

i mposes consti tutional restrictions
upon the power of renopval granted to
the President and the Governor under
Art. 310. But it is obvious that the
rel ati onshi p between the CGovernnent

and its servant is not |ike an

ordinary contract of service between a
mast er and servant. The | ega
rel ati onship is sonething entirely
different, sonmething in the nature of
status. It is nuch nmore than a purely
contractual relationship voluntarily

12
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entered into between the parties. The
duties of status are fixed by the |aw
and in the enforcenent of these duties
soci ety has an interest. In t he
| anguage of jurisprudence status is a
condition of menbership of a group of

whi ch power s and duties are
exclusively determ ned by | aw and not

by agr eenent bet ween t he parties
concer ned. The mat t er is clearly

stated by Sal nond and WIIlians on
Contracts as follow:

"So we may find both contractual and
status-obligations pr oduced by t he
same transaction. The one transaction

may result in the creation not only of

obl i gations defined by the parties and

SO pertaining to the sphere of
contract but also and concurrently of
obligations defined by the law itself,

and so pertaining to the sphere of

status. A contract of service between

enpl oyer and enpl oyee, while for the

nost part pertaining exclusively to

the sphere of contract, pertains also

to that of status so far as the | aw

itself has been fit to attach tothis

rel ati on compul sory incidents, such as
liability to pay conpensation for
accidents. The extent to which the | aw

is content to |l eave matters within the
domai n of contract to be determ ned by

t he exerci se of t he aut ononous
authority of the parties thensel ves,

or thinks fit to bring the matter

wi thin t he sphere of status by
authoritatively determning for itself

the contents of the relationship, is a
matter dependi ng on consi derations of

13
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public policy. In such contracts as
those of service the tendency in
modern tinmes is to withdraw the matter
more and nore fromthe donai n of
contract into that of status."”

9. Similarly in N Lakshmana Rao and Ors vs.
State of Karnataka and Ors. (1976) 2 SCC 502 in
paras 20 and 21, it was observed as follows :-

"As a result of the exercise of
option by the teachers of the |oca
bodi es they becane CGover nent
servants.” The termthat the service
condi tions would not be varied to
t heir _di sadvant age woul d nmean that
t hey woul d be i ke al | ot her
Gover nment servants subject to Article
310(1) of the Constitution. This could
mean that under the |aw these teachers
woul d be entitled to continue in
service up to t he age of
super annuati on. ' The exercise of option
does not nean that there was a
contract whereby a limtation was put
on prescri bing an age of
superannuation. It has been held hy
this Court that prescribing an age of
super annuati on does not anbunt to an
action under Article 311 of t he
Consti tution. Article 309 confers
| egi sl ative power to provi de
conditions of service. The Legislature
can regul ate conditions of service by

14
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Law whi ch can inpair condi tions or
terms of service.

This Court in Roshan Lal Tandon v.
Union of India said that there is no
vested contractual right in regard to
t he terns of servi ce. The |ega
position of a CGovernment servant is
one of status than of contract. The
duties of status are fixed by |law. The
terns of service are governed by
statute or statutory rules which may

be unil aterally altered by t he

Government wi thout the consent of the

enpl oyee. "
10. A further deci si on relied upon in this
connection by M . Par asar an, | ear ned seni or

counsel appearing for the respondent, is the
decision of this Court reported in Union of
India and Anr. vs. Dr.S. Baliar Singh, [(1998) 2
SCC 208], particularly learned senior counse
has relied on paragraph 12 of the said decision
in support of his contention. Relying on this
decision of this Court, it was contended that
the rul es which were in force on the date of

retirement woul d govern the enpl oyee concer ned.

15
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On this aspect of the matter, there cannot be
any di spute as such aspect is well settled by a
series of decisions of this Court as referred
to herein above. But the problem arises when
the constitutional validity of the statutory
provisions is called in question on the ground
of violation of fundanental rights. A person
entering into a Governnent service is no doubt
liable to be dealt with by the relevant Act or

the Rul es but it ceases to be so in the event

of hi s success in chal | engi ng t he
constitutional validity of t he sarme. A
Government servant ‘entering into a Governnent

servi ce does not forego his fundanental rights.

On the other hand, because of his status as a

per son in public enpl oyment , he acquires
addi ti onal rights constitutionally prot ect ed.
The State or other public authorities are not,

t her ef ore, entitled to nmake and i mpose | aws

governing the service conditions of an enpl oyee
whi ch mani festly deprive himof the privil eges

of that status. A person in public enploynent

16
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is endowed with a status not nmerely subjecting

him to liabilities and obl i gation but al so
protecting hi m agai nst any arbitrary,

unr easonabl e and unequal treat nent. Such a
per son is al so entitled to constitutiona

renmedi es whet her under Article 32 or under
Article 226 of t he Constitution. The next

contention on behal f of 'the respondent is that

the constitutionality of | aw cannot be judged

on t he basi s of its pecul i ar operation in
speci al or i ndi vi dual cases and it nust be
judged on the basis of its ordinary effect and

use of operation. I't was pointed out that a few

freak instances of hardship may ariseat a tine

or at di fferent times but t he sanme cannot
invalidate the order or the policy. In this

connecti on, M. Par asar an, | ear ned seni or
counsel appearing on behal f of the respondent,

had pl aced reliance on a deci sion of the
Feder al Court reported in Al R 1939 Feder a

Court P.1 (Central Provinces and Berar Sal es

17
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of Mot or Spirit and Lubricants Taxation

Act, 1938.)

11. Wiile exam ni ng t he legality of Centra

Provinces and Berar Sales of Mdtor Spirit and

Lubricants Taxat i on Act, 1938, Justice

Sul ai man, as H s Lordship t hen was, in a
concurring j udgrrent referred to t he
observati ons of Lord Her schel | in At t or ney

General for Canada vs. Attorney General for
Ontario (1898) A C 700 to t he fol l owi ng

effect: -

"The Supreme Legislative power in
relation to any subject matter is
al ways capabl e of abuse, but it is not
to be assuned that it wi'll~ be
i mproperly used, if it is, the only
renedy is an appeal to those by whom
the Legislature is elected."” (See AIR
1939 PC 1 at page 30.

12. Reliance can also be pl aced in this
connection on the case of R S. Joshi, Sales Tax
Oficer, Gujarat and Os. vs. Ajit - MIls Ltd.

and Anr . [ (1977) 4 SCC 98] . M . Parasar an

18
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| ear ned seni or counsel had al so relied on

anot her deci si on reported in Tam | nadu

Educati on Depart ment M ni steri al and CGener a

Subor di nate Services Association and Os. vs.
State of Tami|l Nadu and Ors. [(1980)3 SCC 97].
Rel i ance was al so pl aced by the | earned senior
counsel for the respondent on the decision in
the matter of State of H machal Pradesh and
Anr. vs. Kailash Chand Mahajan and Ors. (1992
Suppl . 2 SCC 351) and Virender Singh Hooda and
Os. vs. State of Haryana and Anr.(2004) 12 SCC

588.

13. On a close exam nation of the aforesaid

deci si ons, it appears t hat t he guesti ons

i nvol ved in the aforesaid deci si-ons wer e
significantly different. So far as AR 1939

(Feder al Court page 1) is concer ned, t he

guestion of constitutional invalidity, as in
t he pr esent case, was not in i ssue. In

R S.Joshi’s case, the law in question did not

19




http://JUDIS.NIC IN

SUPREME COURT OF | NDI A

Page 20 of

59

lack in generality in respect of its operation
But exception was sought to be taken on the
basi s of t he har dshi p or
particul ar cases.
(Tam | nadu Educati on Depart ment
concerned, the | aw was general in its operation
and freak instances of hardship were held not

relevant to determine its validity.

14. So far as the last decision of this Court,
as referred to by M. Parasaran, nanely, State

of Hi machal Pradesh vs. Kailash Chand Mahaj an

(1992  Supp. 2 scc 351) i's

i mpugned | aw in t he deci si on

Or di nance of 1990 was a | aw
application and it appl i ed not

Chai r man- cum Managi ng Di rector
Pradesh State Electricity Board, but also to
al | nmenber s of the Electricity
Court, accordingly, held that this was not a
one-nman | egislation and consequently upheld it

on nerit. Therefore, the respective contentions

i njustice in

So far as 1980 (3) SCC 197

case) is

concer ned, t he

bei ng t he
of genera
only to the

of Hi machal

Boar d. Thi s

20
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are to be exam ned in t he cont ext of t he
Constitutional Schene of India having a witten

constitution with guar ant eed f undanent a
rights. In India, under Article 13(2) of the

Constitution "the State shall not nake any | aw

whi ch t akes awnay or abri dges t he rights
conferred by this part and any | aw made in

contravention of this Cl ause shal I, to the
extent of the contravention, be void." Thus in

I ndia, a l'aw cannot be accepted nerely because

it purports tobe alaw falling wthin the

| egislative field of the maker thereof. Each

such provision of law is required to stand the

test of Article 13(2) of the Constitution and

survi ve.

15. M. Arun Jai tl ey, | ear ned seni or counse
appearing on behalf of the wit petitioner laid

stress on the followi ng three judgnments of this

Court. The first decision is the case of Ram

Prasad Narayan Sahi and Anr. vs. The State of

Bi har and Ors. (AR 1953 SC 215). M. Jaitley

21
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had drawn our attention to a passage of this

j udgrment rendered by the forner Chief Justice

of this Court, Justice Pat anj al i Sastri, in
which the Chief Justice, after referring to the

facts of the earlier case of Ameeruni ssa Begum

and Ors. vs. Mahboob Begum and O's. (AR 1953

SC 91), in which the Legislature intervened in

a private dispute in respect of succession to

an estat e, observed: -

"Legi sl ati on based upon
m smanagenent or ot her m sconduct as
the differentia and made applicable to
a specified individual or corporate
body is not far renoved fromthe
not ori ous parlianentary procedure
formerly enpl oyed in Britain of
puni shi ng i ndi vidual delinquents by
passing bills of attainder, and should

not , I t hi nk, receive judicia

encour agenent ." (See Page 217 of this

deci si on).
16. Chi ef Justice Pat anj al'i Sastri further
referred to hi s own di ssenti ng j udgment in

Charanjit Lal Chowdhury vs. Union of India and
O's. (AR 1951 SC 41) and observed that sinilar

Vi ew was t aken in Aneer unni ssa Beguni s case

22
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(Supra). The forner Chi ef Justice Pat anj al
Sastri, in t he same deci si on pr oceeded

observe

"Whenever, then, a section of the
people in a locality, in assertion of
an adverse claim disturb a person in
the quiet enjoynment of his property,
the Bi har Governnent would seemto
think that it is not necessary for the
police to step in to protect himin
his enjoynent until ‘he is evicted in
due course of law, but the Legislature
could intervene by making a "Law' to
oust the person fromhis possession
Legi sl ati on such as we have now before
us i's calculated to draw the vitality
fromthe Rules of Law which our
Constitution SO unm st akabl y
proclains, and it isto be hoped that
the denocratic process i'n the country
will not function along these lines."

17. In Aneerunni ssa Beguni s case (Supra), the
former Chief Justice of India, M. Justic
Bi j on Kumar Mukher | ee, as Hi s Lordshi p
was, also applied the principles laid down-in
t he case of Ram Prasad Nar ayan Sahi’ s
(Supra) and at page 220 observed as foll ows: -
"What the | egislature has done is
to single out these two individuals
and deny themthe right which every

Indian citizen possesses to have his

23

to

e

t hen

case




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 24 of 59

rights adjudi cated upon by a judicia
tribunal in accordance with | aw which
applied to his case. The neanest of
citizens has a right of access to a
court of law for the redress of his
just grievances and it is fromhis
right that the appellants have been
depri ved, by this Act . It is
i mpossi ble to conceive of a worse form
of discrimnation than the one which
differentiates a particul ar individua
fromall his fell ow subjects and
visits himwith a disability which is
not inposed upon anybody el se and

agai nst which _even - the ri ght of
conpl aint is taken away. The |earned
attorney general who placed his case
with his usual fairness and ability,
coul'd not put-forward any convi nci ng
or ‘'satisfactory reason upon which this
| egi-slation could bejustified." (See
Page 220 of this decision).

18. The observation made by His Lordship in
t he af oresai d deci si on is al so mat eri al and

therefore we reproduce the sane:

"It is true that the presunption
is in favour of the constitutionality
of a legislative enactnent and it has
to be presuned that a | egislature
under st ands and correctly appreciates
the needs of its own people. But when
on the face of a statute, there is no
classification at all and no attenpt
has been made to sel ect any individua
or group with reference to any
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differentiating attribute peculiar to
that individual or group and not
possessed by others, this presunption
is of little or no assistance to the
State."

19. Let us now | ook into the facts of the case

in hand. In the instant case it was subnitted

t hat the i mpugned provi so was
designed to apply and was in fact applied only

agai nst t he writ petitioner and
i nt ended to and could not apply
principle or otherw se, to anybody el'se because
there was only one ALI'MS inthe country, there

was only one Director of the AIIMS on the date

of comrencenent of the Amending Act, and there

could be none el se who coul d conceivably be

effected by its operation. It -is clainmed that
reference to a simlar proviso introduced in

t he PG Chandi gar h Act , 1956, is
m sl eadi ng as the term of appointment of the

present Di rector of PG Chandi gar h
upto the age of 68 years and accordingly there

was no question under the PE@ Chandigarh Act as

mani festly

was not
even, in
somewhat
was only
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the proviso is affecting the present incunbent

or his successor.

20. It was further submtted on behal f of the

writ petitioner t hat t he provi so itself
decl ares that "any person holding office as a

Director i medi at ely bef ore the conmencenent

of the Al India Institute of Medical Sciences

and t he Post Graduate Institute of Medi a
Educati on and Research (Amendnent) Act of 2007

shal | in o) far as his appoi nt nent is
i nconsistent with the provisions of this sub-

section ceases to hol d office on such
comencemnent as such Di rector and shal | be
entitled to clai mconpensation not exceeding

three nont hs’ pay and al | owances for the
premature term nation of his office or of any

contract of service." (Enphasi s suppl i ed)

21. This submi ssi on, as advanced by

M.Jaitley, |earned senior counsel appearing on

behal f of the wit petitioner, in our view, has
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nerit that the inmpugned proviso does not at

all deal with the alteration of the age of

super annuati on. On t he contrary, it really
nodi fies the initial appointnent on the ground

of al | eged i nconsi st ency with a subsequent
enact nment and makes hi m entitled to
conpensation for prenmature termnation of his

of fice. To equate the inpugned proviso with the

sinple alteration of the age of - superannuation

is to ignore the clear |anguage of the proviso

itself. The proviso brings about a premature

term nation and provides for conpensation. A

superannuation in usual course gives rise to

ordinary retiral benefits and not to any
conpensation. Againit is inmpossible to ignore

the force in the submi ssi on of M. Jaitley,

| ear ned seni or counsel appearing on behal f of

the wit petitioner, that a person is being

singled out for premature term nation w thout

any question of his being justifiably treated

as a Menber of a separate and distinct class on

any rational basi s, any guestion of
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intelligible differentia having a nexus to the

obj ect of classification cannot arise. It was

contended by M.Jaitley that in reality there

is no legislation in respect of any class but

there is | egi sl ation in respect of
i ndividual, a living human being requiring him

to nove out of office. The Del hi H gh Court in

its judgnent dated 29t h-of March, 2007 has hel d

t hat t he Wit petitioner was entitled
continue as a Director upto 2nd of July, 2008

and issued a Wit of Mandamus that prenmature

term nation could only be made for justifiable

reasons and in conpliance with the principles

of natural justice. By a Wit in the nature of

Prohi bition i ssued by t he Hi gh Court,
respondent was prohibited frominplenenting any

adver se decision against the wit petitioner

wi t hout giving hima period of two weeks for

appr oachi ng the Hi gh Court. It woul d
appropriate at this st age to refer to
St at enment of bj ect s and Reasons of

Amendnent Act of 2007. It declares that with a

28
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view to conply with the directions of the Hi gh

Court of Delhi in the judgnment dated 29th of

Mar ch, 2007, t he amendnent s are bei ng
introduced. It is difficult to conceive how the

amendnments are in conpliance or in consonance

with t he di rections of t he Hi gh Court. On
behal f of the wit petitioner, it was contended

and not wi t hout reason, t hat t he amendnent s
were made precisely to frustrate the judgnent

of t he Hi gh Court reduci ng his search for

justice to an exercise in futility.

22. It appears that the direction No.13 in the

j udgrent of t he Del hi Hi gh Court was not
confined or related to the particular case of

the wit petitioner as regards his right to

continue as a Director until he attains the age

of 66 years, i.e., upto 2nd of July, 2008. It

was ot herwi se and i ndependent!|y upheld in the

same j udgrent . It is al so true t hat t he
i mpugned provi so does not |ay down any policy

or principle at all, but deals only with the
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case of the wit petitioner and seeks to affect

himin isolation. After the order of the Del hi

Hi gh Court dat ed 29t h of November , 2002
Health India (Registered) vs. Union of India

and Ors. [102 (2003) Del hi Law Tines 19], the

wit petitioner was appointed with the approva

of the ACC as the Director at the age of 61

years on 3rd of July, 2003 for a termof five

years expiring on 2nd of July, 2008, i.e., on

att ai nment of the age of 66 years.
R L. Mal hotra, Under Secretary to the Governnent

of India, in fact, by a letter to the Director,

Al India Institute of ‘Medical Sciences, Ansari

Nagar, New Del hi, conveyed the approval of the

Appoi nt ment s Conmittee of t he Cabi net
appoi nt nent of Prof. P.Venugopal as Director,

Al India Institute of Medical Sciences, New

Del hi in t he pay scal e of Rs. 26, 000/ -
Non- Practicing Al lowance for a period of five

years fromthe date he assunmes charge of the

post and until further orders. He will also

conti nue as Pr of essor in the Depart nent

Shri

for

of
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Car di ovascul ar and Thoracic Surgery, AllMS, New

Del hi. The appoi ntnent of the Director, PQd,

Chandi gar h, was restricted upto t he
62 years and hi s appoi ntment does not bear any

conparison with the instant case.

23. The learned Single Judge of the Del hi High
Court in t he writ Petition bei ng
No. 10687/ 2006 on 7th of July, 2006, inter alia,
observed that "t he petitioner has
gi ven any notice and accordi ng to
tenure of five years could not be curtailed on

the grounds which are not justifiable..."and then
pr oceeded to i njunct the respondent
premature termination of the termof the wit
petitioner. The | earned Single Judge reiterated
and re-enphasi zed the prohibition against the
respondent by subsequent order dated 18t h of

Cct ober, 2006 (See Pages 89-118 of Vol . 1)

24. The Division Bench of the Del hi H gh Court

by its judgnment dated 29th of March, 2007 has

age of
WP.[C
not been

hi m his

agai nst
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rendered an effective and bi nding determ nation

of the right of the wit petitioner to continue

as Director for five years upto 2nd of July,

2008. In the said judgnent (at P.127 of Vol.l),

t he | ear ned Judge of t he Hi gh Court has
referred to t he Al | M5 Regul ati ons and
particularly to Clause 5 thereof which provides

for fixed tenure of five years for the Menber

of the Governing Body as the Director being

full fledged Menmber of the Governing Body and

not an Ex-officio Menber and was entitled to

the benefit of his tenure as a Menber, and

could not justifiably be deprived of the sane.

The writ petitioner is, however, being singled

out and treated differently fromother Menbers

of the Governi ng Body. In this connection
reference can be nmade to Sections 4, 6 and 10

of the AII M5 Act, 1956 which are rel evant for

our pur pose. Accordingly, we guot e rel evant
provi sions as indicated herein above:-

Secti on 4 - Conposition of the
Institute -
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The Institute shall consist of the

foll owi ng menbers, nanely :-

(a)

(b)

(¢)

(d)

(e)

(f)

(9)

the Vice-Chancellor of the Delh
Uni versity, ex-officio;

the Director General of Health
Servi ces, Governnent of India, ex
of ficio;

the Director of the Institute, ex

of ficio;
two representatives of the
Cent'r al Gover nnent to be

nom nated by that Governnent, one
fromthe Mnistry of Fi nance and

one from t he M ni'stry of
Educat i on;

five persons of whom one shall be

a non- medi cal sci entist
representing the |Indian Science
Congr ess Associ ati on, to be
nom nat ed by the Centra
Gover nnment ;

f our representatives of the
nedi cal faculties of | ndi an

Uni versities to be nom nated by
the Central CGovernment in-.the
manner prescribed by rules; and

three nenbers of Parlianent of
whom two shall be elected from
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anong t hensel ves by the nmenbers
of the House of the People and
one from anong t hensel ves by the
menbers of the Council of States.

Section 6 - Term of office of, and
vacanci es anong, menbers -

(1) Save as ot herw se provided in the
section, the termof office of a
menber shall be five years from
the date of his nonm nation or
el ection:

Provided that the term of office of a
menber elected under clause (g) of
section 4 shall conme to an end as soon
as he [becomes a Mnister or Mnister
of State or Deputy M nister, or the
Speaker or the Deputy Speaker of the
House of the People, jor the Deputy
Chai rman of the Council of States or]
ceases to be a nenber of the House
fromwhich he was el ected.

(2) The term of office of an ex
of ficio menber shall continue so
I ong as he holds the office in
virtue of which he is sucha
menber .

(3) The term of office of a nenber
nonmi nated or elected to fill a
casual vacancy shall continue for
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the renmni nder of the termof the
nmenber in whose place he is
nom nat ed or el ected.

(4) An out goi ng menber shall, unless
the Central CGovernment otherwi se
directs, continue in office unti
anot her person is nom nated or
el ected as a nenber in his place.

(5) An out goi ng nmenber shall be
eligible for re-nomination or re-
el ecti on.

(6) A menber may resign his office by
writing-under his hand addressed
to the Central CGovernnent but he
shall continue in office unti
his resignation is accepted by
t hat Gover nnent.

(7) The manner of filing vacancies
anong nenbers shall be such as
may be prescribed by rules.

Section 10 - Coverning Body and other
Committees of the Institute _

(1) There shall be a Governi ng Body
of the Institute which shall be
constituted by the Institute from
among its nenbers in such manner
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(2)

(3)

(4)

(5)

as nay be prescri bed
regul ati ons.

The Governi ng Body shall be
executive comittee of
Institute and shall exercise S
power s and di schar ge S

by

t he
t he
uch
uch

functions as the Institute nay,

by regul ati ons made in t
behal f, confer or inpose upon

The President of the Institute
shal | be the Chairnman of ‘the
CGoverni ng Body and as Chairman

t her eof shal | exerci se such
power s and di'schar ge such
functions as may be prescribed by
regul ations.

The procedure to be followed in
the exercise of iits powers and

di scharge of its functions by the
CGoverni ng Body, and the term of
of fice of, and the nmanner of
filling vacancies anong, the
menbers of the Governi ng Body
shal | be such as may be
prescri bed by regul ati ons.

hi s
t.

Subj ect to such control and

restrictions as nmay be prescribed

by rules, the Institute may

constitute as many st and
conmittees and as many ad hoc
commttees as it thinks fit for
exer ci si ng any power

di schargi ng any function of the
Institute or for inquiring into

ng

or
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or reporting or advising upon
any matter which the Institute
may refer to them

(6) A st andi ng conmittee shal
consi st exclusively of menbers of
the Institute; but an ad hoc
conmittee may include persons who
are not menbers of the Institute
but the nunber of such persons
shal | not exceed one half of its
total menbership.

(7) The Chairman and nenbers of the
Coverni ng body and the Chairnan
and menbers of a standing
commttee or an ad hoc comittee
shal | receive suchall owances, if
any, as may be prescribed by
regul ati ons."

25. Keeping the pr ovi si ons, as not ed
above, in our mnd, we now proceed to take up

the question in hand. The tenure of the wit
petitioner as a Director to act as a Menber of

t he CGover ni ng Body is for five years
expires on 2nd of July, 2008 on the basis of

his initial appointment and, therefore, it is

not in dispute that it was a tenure appoi nt ment

whi ch coul d not be otherwise dealt with. It was

herei n

whi ch
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seriously cont ended by M . Par asar an, | ear ned
seni or counsel appeari ng on behal f of t he
respondent, t hat reliance on t he Del hi Hi gh

Court’s judgnent and orders particularly those
of the | earned Single Judge dated 7th of July,
2006 and 18th of October, 2006 and the order
dated 29th of March, 2007 of the Division Bench
was whol |y misconceived-as the two orders of
the Single Judge were interimorders and the
speci al | eave petition against the orders of

t he Di vi-si on Bench was pendi ng bef ore this
Court. It was also contended by M. Parasaran,

| ear ned seni or counsel for the respondent that
the wit petition filed by the wit petitioner
in the Delhi High Court is still pending before
the |l earned Single Judge and therefore, it was
poi nted out on behal f of the respondent that in
such view of the matter, no reliance could be
pl aced upon the decision in Madan Mhan Pat hak
and Anr. vs. Union of India and O's. [(1978) 2
SCC 50] and in the case of A. V.Nachane and

Anr. vs. Union of India and Anr. [(1982)1 SCC
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205]. It is true that respondent has, no doubt,

rai sed t he pl ea t hat t he j udgrent of t he
Di vi sion Bench is under chall enge before this

Court and, therefore, it has not yet attained

the kind of finality which was there in Mdan

Mohan Pat hak’ s case. I n Madan Mohan Pat hak’s

case (Supra), the guestion of finality was
taken into consideration only for the purpose

of enforceability of t he direction of t he

Cal cutta Hi gh Courtin respect of paynent of

bonus under the settlement of Cass I'll and

d ass IV enpl oyees and it was hel d t hat
i rrespective of the guestion of
Constitutionality of t he Amendnent Act , t he

Cal cutta H gh Court judgment operating inter
parties and becom ng final was enforceable. In
this connecti on, Par a 8 of t he deci si on in
Madan Mohan Pat hak’s case is inportant for the
purpose of the present case. Accordingly, we
repr oduce t he sai d par agr aph whi ch runs as
under : -
"It is significant to note that there

was no reference to the judgnment of
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the Cal cutta Hi gh Court in the
St atement of (bjects and Reasons, nor

any non-obstante clause referring to a
judgrment of a court in Section 3 of

the i nmpugned Act. The attention of
Parliament does not appear to have

been drawn to the fact that the

Cal cutta Hi gh Court has already issued

a wit of Mandanus conmmandi ng the Life

I nsur ance Cor poration to pay the
amount of bonus for the year 1st

April, 1975 to 31st March, 1976. It
appears t hat unfortunately the
j udgrment of the Calcutta High Court

remai ned al nost unnoticed and the

i mpugned Act was passed in-ignorance

of that judgment. Section 3 of the

i mpugned Act provi ded t hat t he
provi sions of the Settlement in so far

as they relate to paynent of -annua

cash bonus to Class Il and Cass |V

enpl oyees shall not have any force or

ef fect and shall not be deemed to have
had any force or effect from 1st

April, 1975. But the wit of Mandanus

i ssued by the Cal cutta H gh Court
directing t he Life | nsurance
Corporation to pay the amount of bonus
for the year 1st April, 1975 to

31st March, 1976 renained untouched by
the i npugned Act. So far as the right

of Cass Ill and O ass |V enployees to
annual cash bonus for the year 1st

April, 1975 to 31st March, 1976 was
concerned, it becane crystallised in

the judgnent and thereafter t hey
becane entitled to enforce the wi't of
Mandanus granted by the judgnent and

not any right to annual cash bonus

under the settlenment. This right under
the judgnent was not sought to be
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taken away by the inpugned Act. The

j udgrment continued to subsist and the
Li fe Insurance Corporation was bound
to pay annual cash bonus to Cass I
and C ass |1V enployees for the year
1st April, 1975 to 31st March, 1976 in
obedi ence to the wit of Mandanus. The
error conmmtted by the Life Insurance
Corporation was that it withdrew the
Letters Patent Appeal and allowed the
judgrment of the |earned Single Judge
to becone final. By the tine the
Letters Patent Appeal cane up for
hearing, the inmpugned Act had al ready
cone into force and the Life lnsurance

Cor poration coul d, therefore, have
successfully contended in the Letters
Pat ent Appeal that, si nce the

Settlenment, in as far as it provided

for payment of annual cash bonus, was
anni hil ated by the inpugned Act with
effect fromlst April, 1975, dass I
and d ass IV  enpl oyees were not
entitled to annual cash bonus for the
year 1st April, 1975 to 31st March

1976 and hence no wit of Mandanus

could i ssue directing t he Life
I nsurance Corporation to make paynent

of such bonus. If such contention had
been raised, there is little doubt,

subj ect of course to any
constitutional chal | enge to t he
validity of the inmpugned Act, that the

j udgrment of the | earned Single Judge
woul d have been upturned and the Wit
petition dismssed. But on account of
sone i nexplicable reason, whichis
difficult to appreciate, the Life

| nsurance Corporation did not press

the Letters Patent Appeal and the

result was that the judgment of the
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| earned Single Judge granting wit of
Mandanus becane final and binding on
the parties. It is difficult to see
how i n these circunstances the Life

I nsurance Corporation could claimto
be absol ved from the obl i gation
i nposed by the judgnment to carry out
the Wit of Mandanus by relying on the
i mpugned Act."

26. M. Justice P. N. Bhagwat i , f or ner

Justice of India in that decision at Para 8

Chi ef

poi nt ed out t hat Life | nsur ance Cor por ati on

(Modi fication and Set tl enent) Act , 1976
enacted apparently in ignorance of the Calcutta
H gh Court judgnent ‘and the attention of the
Parlianment was not drawn to that judgnent at
all. It was also pointed out in that decision
at para 8 that there was no reference to the
sai d judgnent in the Statenent of Objects and
Reasons nor any non- obstant e

i ncorporating in Section 3 of the inmpugned Act
in that case to override the judgnent. This
Court has been noved by the respondent in the

wit application challenging the propriety of

was

cl ause
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certain directions i ssued by the Del hi

Court requiring the respondent to take approva

of ACC for any adverse deci sion agai nst the

Wit petitioner and for gi vi ng the
petitioner two  weeks’ time agai nst any

adver se deci si on. Thi s Court has, however,
declined to pass any interimorder in the SLP

filed by the respondent . Ther ef ore,

interimorder or final order of-the Del hi High
Court woul'd remai n _bindi ng upon the parties for
the tine being and they cannot be ignored or

di sregarded unl ess they are nodified or |eave
is granted to take /'any step contrary thereto.
It may not be out of place to mentionthat the
SLP of the respondent indicates that the term
of office of five years of the wit petitioner
as Director was not really in dispute: In the
Statement of bjects and Reasons of the Act

i ntroducing the impugned proviso, (it is stated
that the sane is being introduced with a view
to conply with the direction of the Hi gh Court

in the judgnment and order dated 29th of March

43
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2007. It, however, appears that the Division
Bench of the Del hi H gh Court has deternined
the question of tenure of the wit petitioner
to be five years and there are wits in the

nature of Mandanus and Prohibition issued by

the Del hi High Court directing the right of the

Wit petitioner i ndi-cat ed in the respective

orders. As in Madan Mohan Pat hak’s case(para 8),
as quoted herein above, in the instant case

al so the Parlianment does not seemto have been
appri sed about-t he pendency of the proceedi ngs
bef ore the Del hi Hi gh-Court-and this Court and
decl arati on nade and directions issued by the
Del hi Hi gh Court at different stages. In the

i mpugned anendnent, there is no non-obstante

cl ause. The inpugned amendnent i ntroduci ng the

provi so, therefore, cannot be treated to be a

val i dating Act . Thi s Court in t he case
Dr. L. P. Agar wal VS. Uni on of I ndi a and
[ (1992) 3 SCC 526 (Para 16)] observed
follows : -

"W have given our thoughtfu
consi deration to the reasoning and the

44
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concl usi ons reached by the Hi gh Court.
We are not inclined to agree with the
sane. Under the Recruitment Rules the
post of Director of the AIIMSis a
tenure post. The said rules further
provi de the met hod of direct
recruitnment for filling the post.
These servi ce-conditions nake the post
of Director a tenure post and as such
the question of superannuating or
prematurely retiring the incunbent of
the said post does not arise. The age
of 62 years provided under Proviso to
Regul ation 30(2) of the Regul ations
only shows that no enployee of the

Al'l M5 can be given extension beyond
that age. This has obviously been done
for maintaining efficiency in the
Institute-Services. W do not agree
that sinply because the appointnent
order of the appellant nentions that
"he is appointed for a period of five
years or till he attains the age of 62
years", the appointnent ceases to be
to a tenure-post. Even- an outsider
(not an existing enployee of the
Al Il M5) can be sel ected and appoi nted
to the post of Director. Can such

per son be retired prematurely
curtailing his tenure of five years?
Qovi ously not. The appoint ment of the
appel l ant was on a Five Years Tenure
but it could be curtailed in the event
of his attaining the age of 62 years
bef ore conpleting the said tenure. The
Hi gh Court failed to appreciate the

sinmpl e al phabet of the service
j urisprudence. The Hi gh Court’s
reasoni ng i s against the clear and

unanbi guous | anguage of the

Recruitnent Rules. The said rules
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provi de "Tenure for five years
i nclusi ve of one year probation" and
the post is to be filled "by direct
recruitnment”. Tenure means a term
during which an office is held. It is
a condition of holding the office.
Once a person is appointed to a tenure
post, his appointment to the said

of fi ce begins when he joins and it
comes to an end on the conpletion of

t he tenure unl ess curtailed on
justifiable grounds. Such a person
does not superannuate, he only goes
out of the office on completion of his
tenure. The question of prematurely
retiring himdoes not arise. The

appoi ntnent order gave a clear tenure
to the appellant: The H gh Court fel
into error in-reading "the concept of
super annuation" in the said order
Concept of superannuation which is

wel | under st ood in t he service
jurisprudence is alien to tenure
appoi nt nents which have a fixed life

span. The appel | ant could not
therefore have been premat ur ely

retired and that too without being put

on any notice whatsoever. Under what

ci rcumst ances can an_appoi ntnent for a
tenure be cut short is not a matter

whi ch requires our i medi ate
consi deration in this case because the
order inpugned before the H gh Court
concerned itself only with prenmature
retirement and the Hi gh Court also

dealt with that aspect of the matter

only. Thi s court’s j udgrent in
Dr. Bool Chand v. The Chancell or
Kurukshetra University relied upon by

the High Court is not on the point
involved in this case. In that case
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the tenure of Dr. Bool Chand was
curtailed as he was found unfit to
conti nue as Vi ce-Chancell or havi ng
regard to his antecedents which were
not disclosed by himat the tinme of

hi s appoi nt ment as Vi ce-Chancel | or
Simlarly the judgment in Dr. D.C
Saxena v. State of Haryana has no

rel evance to the facts of this case".

27. Fromthe above quotation, as nade in para
16 of the said decisionof this Court, it is
evident that this Court has |aid down that the
termof 5 years for-a Director of AIIMSis a
per manent term Service Condi tions
post of Director a tenure post and as such the
guestion of super annuati ng or
retiring the incumbent of the said post does
not arise at all. Even an outsider (not an

exi sting enpl oyee of the AllMS) can be selected

make t he

premat urely

and appoi nt ed to t he post of Director. The

appointnent is for a tenure to which principle

of super annuati on does not apply.

neans a termduring which the office is held.
It is a condition of holding the office. Once a

per son is appoi nt ed to a tenure

"Tenure"

post, hi s
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appoi ntnent to the said post begins when he

joins and it cones to an end on the conpletion

of tenure unl ess curtailed on justifiable
grounds. Such a person does not superannuate,

he only goes out of the office on conpletion of

hi s tenure. It was in 1958 t hat Al l M5 had
franed its regul ati ons under Section 29 of the

Act . Regul ati on 30-A was br ought into Al l M5
Regul ati on by an amendnent dated 25th of July,

1981 noti fi ed in t he Gazette on 10t h of
Cct ober, 1981 coming into force w.e.f. 1st of

August, 1981. The provision of Regulation 30-A

was very much in existence when this court had

deci ded the case of Dr.L.P.Agarwal on- 21st of

July, 1992. | t is t he same provi si on of
Regul ati on 30-A which was brought into force

w.e. f. 1st of August , 1981 in t he Al | M5
Regul ati ons and had been re- nunber ed as
Regul ation 31, when the Al M5 1958 Regul ati ons

had been substituted by Al | VB Regul ati ons,
1999. Therefore, it is incorrect on the part of

the respondent to contend that Regulation 31
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was i ntroduced in the Al M5 Regul ati ons only
after t he j udgrent of this Court

Dr. L.P.Agarwal’s case.

28. This question was specifically deliberated
upon by Justice Kuldip Singh, as His Lordship
t hen was, in Dr.L.P. Agarwal ' s case and
guestion was formul ated on this aspect at page
530 of the said decision: After formul ating
the af oresai d question, a subm ssion on behalf
of the respondent was al so considered by this
Court in the aforesaid decision at paragraph 13
page 532 of t he sai d deci si on whi ch is
foll ows: -
"The respondent argued before the Hi gh
Court that the appellant was retired
by the All M5 under Regul ation 30(3) of

the Regul ations in public interest
after he attained the age of 55 years.

It was further cont ended t hat
f undanent al Rul e 56(j) was al so
applicable to the All M5 enpl oyees by

virtue of Regul ati on 35 of the

Regul ations. It was argued that even
if Regulation 30(3) was not attracted

t he Institute had t he power to
prematurely retire the appel l'ant, in
public i nterest, under f undanent a

Rul e 56(j) applicable to the Centra

49
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Gover nent enpl oyees. It was cont ended
t hat despite the fact that the
appel l ant was on a tenure post there
was no bar to prematurely retire him
by i nvoking either Regul ation 30(3) or
Fundanental Rule 56(j).

29. After formulating the question and after
consi deri ng the subm ssion made on behal f of
the parties, this Court in that decision at
para 16 of page 531 concluded in the follow ng

manner : -
"W have gi ven our t hought fu
consi'deration to the reasoning and the
conclusions reached by the H gh Court.
We are not inclined to agree with the
same. Under the Recruitment Rules the
post of Director of the AIIMSis a
tenure post. The said rules further
provi de the net hod of direct
recruitment for filling the post.
These servi ce-conditions nake the post
of Director a tenure post and as such
the question of superannuating or
prematurely retiring the incunbent of
the said post does not arise. The age
of 62 years provided under Proviso to
Regul ation 30(2) of the Regul ati ons
only shows that no enpl oyee of the
Al Il M5 can be given extension beyond
that age. This has obvi ously been done
for maintaining efficiency in the
Institute-Services. W do not agree
that sinmply because the appoi nt nent
order of the appellant nentions that
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"he is appointed for a period of five
years or till he attains the age of 62

years", the appointnent ceases to be
to a tenure-post. Even an outsider
(not an existing enpl oyee of the
Al l M5) can be sel ected and appoi nted
to the post of Director. Can such

per son be retired premat urely
curtailing his tenure of five years?
Qovi ously not. The appoi ntrment of the
appel l ant was on a Five Years Tenure
but it could be curtailed in the event
of his attaining the age of 62 years
bef ore conpleting the said tenure. The
Hi gh Court failed to appreciate the

sinpl e al phabet of t he service
j urisprudence. The Hi gh Court’s
reasoning i s against the clear and

unanbi guous | anguage of the
Recrui tmentRul es. The said rules

provi de "Tenure for five years

i ncl usive of one year probation" and
the post is to be filled "by direct
recruitnment”. Tenure neans a term
during which an officeis held. It is
a condition of holding the office.
Once a person is appointed to a tenure
post, his appointment to the said
of fi ce begins when he joins and it
cones to an end on the conpl etion of

t he tenure unl ess curtailed on
justifiable grounds. Such a person
does not superannuate, he only goes
out of the office on conpletion of his
tenure. The question of prematurely
retiring himdoes not arise. The
appoi nt nent order gave a clear tenure
to the appellant. The H gh Court fel
into error in reading "the concept of
superannuation” in the said order
Concept of superannuation which is
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wel | under st ood in t he service
jurisprudence is alien to tenure
appoi nt nents which have a fixed life

span. The appel | ant coul d not
therefore have been prematurely

retired and that too w thout being put

on any notice whatsoever. Under what

ci rcunst ances can an appoi ntnent for a
tenure be cut short is not a matter

whi ch requires our i mredi at
consideration in this case because the
order inpugned before the H gh Court
concerned itself only with premature
retirement and the Hi gh Court also

dealt with that aspect of the nmatter
only. This court’s judgnent in Dr.

Bool Chand V. The Chancel | o
Kurukshetra University relied upon by
the H gh Court is not on the point
involved in this case. In that case

the tenure of Dr. Bool Chand was
curtailed as he was found unfit to

conti nue as Vi ce- Chancel | or havi n
regard to his antecedents which were

not disclosed by himat the tine of

hi s appoi ntment as Vi ce-Chancel | or
Simlarly the judgnment in Dr. D.C

Saxena v. State of Haryana has no

rel evance to the facts of this case".

30. From t he aforesai d di scussi on

principle of law stipulated by this Court that
curtailnent of the termof five years can only
be made for justifiable reasons and conpliance

with principl es of nat ur al justice

e

r

g

t he

for
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premature termnation of the termof a Director

of AIIM - squarely applied also to the case

of the wit petitioner as well and will also

apply to any future Director of AIIMS. Thus

there was never any perm ssibility for any
artificial and i mperm ssi bl e classification
between the wit petitioner on the one hand and

any future Director of AllM on the other when

it relates to the premature ternination of the

term of office of the Director. Such an
i mperm ssi-bl e over classification through a one

man | egislation clearly falls foul of Article

14 of the Constitution being an apparent case

of "naked di scrimnation" in our denocratic
civilized society governed by Rule of Law and

renders the inpugned proviso as void, ab initio

and unconstitutional

31. Such being our discussion and concl usion
on t he constitutionality of t he provi so to
Section 11A, we nust, therefore, come to this

concl usion without any hesitation in mnd, that
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the instant case is squarely covered by the
principles of law laid down by this Court in

t he vari ous pr onouncemnent s as not ed
above including in the case of D.S. Reddy vs.
Chancel | or, Csmani a Uni versity and
[1967 (2) SCR 214). In the case of D.S.Reddy
(supra), the facts of that case are sonewhat
simlar to that of the wit petitioner. In that
deci si on, D. S. Reddy was al r eady a
Chancel |l or for the past seven years and had not
chal | enged the fixation of termfromfive years
to three years. He was aggrieved by the second
amendnment in the University Act whereby Section
13A was introduced to rmake the provision of
Section 12(2) providing for inquiry by an Hon.
Judge of High Court/Suprene Court and hearing
before premature term nation of the termof the
Vi ce- Chancel | or inapplicable to the i ncumbent

to the office of the Vice-Chancellor on the
conmmencenent of t he 2nd Anendnent . The
contention of D.S.Reddy was that this amendnent

was only for his renoval and therefore was a

her ei n

Vi ce-

54
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case of "naked di scrimnation" as it al so
deprived the protection of Section 12(2) to him

when Section 12(2) was applicable to all other

Vi ce- Chancel l ors and there being no distinction

in this regard between the Vice-Chancellor in

of fice and t he Vi ce- Chancel | ors to be
appointed. In that situation, the plea of the

respondent - Gover niment was t hat t he provi si on
simlar to Section 13A was al so.incorporated in

t wo ot her enact nents rel ating to Andhr a
Uni versity and Shri Venkat eswar a and was,

therefore, not a one man legislation. It was

further cont ended by t he State t hat it was
al ways open and per m'ssi bl e to t he State
Legi sl ature to treat t he Vi ce- Chancel | or in

office as a class in itself and make provisions

in that regard. Al the contentions on behal f

of the State CGovernnent were rejected by the

Constitution Bench judgnent of thi's Court in

the case of D.S. Reddy (supra) and it was held

t hat it was a cl ear case of "naked

di scrimnation" for renoval of one man and by
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depriving himof the protection under Section

12(2) of t he Act wi t hout there

rationality of creating a

bet ween the Vi ce-Chancellor in office and the

Vi ce- Chancel l or to be appointed in future. It

was further held in the case of D.S.Reddy that

such a classification was not founded on an

intelligible di fferentia and was

violative of Article 14 of the Constitution of

I ndi a. Accordingly, the provision of Section

13A was hel d to be ultra

unconstitutional and hit by Article 14 of the
Constitution. Simlarly in the present case,
the i npugned proviso to Section 11(1A) itself

states t hat it is carrying

term nation of the t enure

petitioner. It is also admtted that such a
premature ternmination is wthout follow ng the
saf eguards of justifiable reasons and noti ce.
It is t hus a case simlar to
D. S. Reddy and ot her decisions cited above that

the inpugned legislation is hit by Article 14

bei ng

classification

hel d to
vires
out prenmat ure
of t he
t he case
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as it creates an unreasonabl e classification

bet ween t he Wit petitioner and t he
Directors and deprives the wit petitioner of

the principles of natural justice without there

being any intelligible differentia.

32. In view of our discussion made herei nabove
and for the reasons aforesaid, we are of the

view that this wit petition is covered by the

deci si ons of this Court in t he case

future

of

D. S. Reddy and L. P. Agarwal and t he i mpugned

proviso to Section 11A of the AIIMS Act is,

t her ef ore, hi't by Article 14 of

Consti tution. Accordi ngly, we hol d t hat

proviso is ultra vires and unconstitutional and
accordingly it is struck down. The
petition under Article 32 of the Constitution

is allowed. In view of our order passed in the

wit petition, the wit petitioner shall serve

the nation for some nore period, i.e., upto

2nd of July, 2008. We direct t he

Authorities to restore the wit petitioner in

t he

t he

Al V5
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his office as Director of AIIMS till his period

conmes to an end on 2nd of July, 2008. The wit

petitioner is al so entitled to hi s pay and
ot her enmol unent s as he was getting bef ore

premature term nation of his office fromthe

date of his order of term nation. Consi deri ng
the facts and ci rcunst ances of the pr esent
case, there will be no order as to costs.

New Del hi i e J.
May 8, 2008 [ HARJIT SI'NGH BED! ]
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