http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 6

PETI TI ONER
P. S. RAMAMCHANA RAO

Vs.
RESPONDENT:
A P. AGRICULTURAL UNI VERSI TY & ANR
DATE OF JUDGVENT: 31/ 07/ 1997
BENCH

SUJATA V. MAHNCHAR, M JAGANNADHA RAO

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
M  JAGANNADHA RAO

Thi s appeal has been preferred against the judgnent of
the Andhra Pradesh Hi.gh Court in wit Petition No. 12751 of
1989 dated 25-4-1989 by which a Division Bench of the High
Court dismssed the wit petition filed by the appellant.
The question that falls for consideration in'this appeal is
whet her the appellant is entitled to be continued in service
of the A.P. Agricultural University as Director of Physica
Education till he completed 60 years or whether he was
l'iable to superannuate after conpletion of 58 years ?

The brief facts of the case are as follows :

The appel | ant was initially enployed as  Physica
Director in the Bapatia Agricultural Collage which’ is a
Government collage, w.e.f. 4th August, 1986. The Andhra
Pradesh Agricultural University was forned under Andhra
Pradesh Act 24 of 1963 (hereinafter called the act’) and he
abovesai d collage stood transferred to the said University
by virtue of Section 43 of the said act we.f. 4th My,
1964. The services of the appellant, therefore, ~stood
transferred to the Agricultural University accordingly and
the appellant continued to work a Physical Director in the
said the University. Wen the appellant was about to
conplete 58 years, the respondent University  sought to
retire him on the conpletion of 58 years. The appellant
filed a wit petition in the Hgh Court and “initially
obtained an order of Stay. By virtue thereof he continued
for sonetime as Physical Director beyond 58 years but
subsequently the stay was vacated. According to the
appel l ant the respondent was not right in contending that
the age of superannuation for Physical Directors in the
University is 58 years. He contends that he is entitled to
continue till he conpleted 60 years as he is said a ‘teacher
within the nmeaning of the said words in Section 2(n) of the
Act. Now that the appellant has retired, the purpose of
grant of enolunments for the period after the vacation of the
stay and before the conpletion of 60 years and al so for the
purpose of conputing his retiral benefits.

Learned counsel for the appellant contended by virtue
of the definition of teachers in section 2(n) read along
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with the material available on record, the appellant cane
within the nmamin part of the definition of teacher and that
the Hi gh Court was wwong in coming to a contrary concl usi on

According to himthe definitionin section 2(n) is and
i nclusive one and, therefore, mnust be interpreted as
extending to persons other than those included within the
inclusionary part of the definition. Learned counsel also
referred us to Regulations 3 & 33 of the Regul ati ons dated
9.12.1965 prescribed in regard to the conditions of service
of teachers and other enployees of the university. Counse

also relied wupon a letter of the Joint Registrar of the
University dated 29.7.1976 and the proceedings of the
Educati on depart nent of . the State gover nirent dat ed
29.11.1976 and 20.4.1987 to contend that Physical Director
was treated as a teacher and was not therefore outside the
definition of ‘teacher’. He also relied upon the additiona

affidavit filed by the respondent in the Andhra Pradesh Hi gh
Court to 'say that going by the duties of the Physica

Director as set out in the said additional affidavit. He
must be 'deened to be a ‘teacher’. On the above basis. He
contended  that the age of superannuation is 60 years
applicable to teachers and not 58 years whi ch was applicable
to certain other categories of enployees.

On the other hand, | earned counsel for the University
contended that Physical director was not a ‘teacher’ within
the neaning of said expression in section 2(n) of the act
and that he could not be continuedtill he conpleted 60
years. There was no' regular curriculum on  syllabus for
physi cal education ‘and merely because he was helping the
students in sports and games -and for participating in
certain conpetitions, he could not be called a teacher

For the purpose of deciding the -above issue ' arising
between the parties, it is necessary to refer to the
rel evant provisions of the Act and the Regulations. Sub-
clause (n) of sector 2 defines ‘teacher’ as follows :

"teacher"” includes a professor,

reader, lecturer or other (person

appoi nted or recogni sed by the

University for the purpose of

i mparting instruction or conducting

and guiding research or extension

programmes, and any person decl ared

by the statute to be a teacher"

The definition does not say what the word “‘teacher’
means but includes certain categories within the meaning of
the said word.

Regul ation 33 (as anended on 27.4.1976) of the
Regul ations deals wth the presunption of the ape of
superannuation and, in so far as it is material, reads as
follows :

"(a) The age of retirenment for

teachers shall be 60 years provided

that it shall be conpetent for the

appoi nting authority to reviewthe

case of any teacher at any tine

after he attains the age of 38

years and retire him wi t hout

assigning any reason, giving three

nmont hs prior notice or after paying

himthree mnonths salary in lieu of

such notice

(b) (i) The age of retirenment of

the enpl oyees other than those

mentioned in Cause (a) and d ass

IV enployees shall be 38 years
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provi ded t hat t he appoi nting

authority may retire an enployee

fromservice in public interest,

after giving him at Ileast three

nonth’s notice or at |east three

nonth 's salary in lied or such

notice at any time after conpleting

twenty five years of qualifying

service or attaining fifty years of

age.

(b) (ii) "The age of retirenent of

the Cass 1V enployees shall be 60

years, provided that the appointing

authority may retire —an enployee

fromservice in public interest,

after giving himatleast 3 nonth's

notice or atleast” three nmonth's

salary in 1lied of such notice at

any time  after conpleting twenty

five years of qualifying service or

attaining fifty five years of age."

Fromthe above Regulation, it is clear that the age of
retirement for ‘teachers” is 60 years and for other
enpl oyees it is 58 years while the age of O ass IV enpl oyees
is 60 vyears. It is, therefore, clear that if the appellant
is a teacher, he will come under subcl ause (\a) of Regul ation
33 and is entitled to be continuedtill he conpletes 60
years. |If on the ‘other hand he does not cone wthin the
definition of teacher. He has to retire at the ape of 58
years under clause b (i) of the above-said Regul ation

Neither the Act nor the rules & regulations specify the
duties and functions of a Physical Director. W have,
therefore, to go by the naterial available in the affidavits
filed by the parties to decide that  question. ' In the
additional <??> affidavit filed on behalf of the University
in the High Court, it is stated in paragraph 7 as follows :

“I further submt that the/duties

of the Physical Directors in this

University, in brief, are as

fol | ows:

a) to arrange Ganmes and Sports

daily in the evenings for the

st udent s.

b) to | ook after the procurenent of

sports material and the nai ntenance

of the sports grounds.

c) to arrange Inter-class and

Inter-Coll egiate tournanents.

d) to acconpany the student Teans

for t he Inter-University

t our nanment s.

e) to guide the students about the

rules of the various games and

sports.”

Fromthe aforesaid affidavit, it is clear that a
Physical Director has multifarious duties. He not only
arranges ganme and sports for the students every eveni ng and
| ooks after the procurement of sports material and the
mai nt enance of the grounds out al so arranges inter-class and
inter-college tournanents and acconpany the students team
when they go for the inter-University tournanents. For that
purpose it is one of his inportant duties to guide them
about the rules of the various games and sports. It is well
known that different ganes and sports have different rules
and practices and unless the students are guided about the
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said rules and practices they will not be able to play the
ganes and participate in the sports in a proper nanner,
further, in our view, it is inherent in the duties of a
Physical Director that he inparts games and sports. There
are large nunber of indoor and outdoor ganes in which the
students have to be trained. Therefore, he has to teach them
several skills and the techniques of these ganes apart from
the rules applicable to these ganes.

Having regard to the above-said material before us, we
are clearly of the view that the appellant cones within the
definition of a teacher in sub-clause (n) of section 2 of
the Act.

W may also here refer to certain proceedings relied
upon by the |l earned counsel for the appellant. The Secretary
to the University Gants Commission in a letter dated
7.1.1959 addressed to the Registrar of the Agricultural
University in connection with the upgrading of the scal es of
physical Directors referred to the mnimum qualifications
required for ~an appointnent of a Physical Director and in
the said letter described Physical Directors as "teachers".
The rel evant portion cf. the said letter reads as follows :

"I am directed to state that the

Uni versity Grants Conmi ssi on

consi der ed t'he guestion of

upgradi ng the salary scales of

teachers of Physical Education in

Uni versities and Col | apse and

deci ded as follows :

The m ni mum qualifications for

appoi nt nent  as a Di rector of

Physi cal Education or a Physical

Instructor in Universities and

col | eges shoul d be & Post-G aduated

D ploma for certificate) a or

Degr ee in Physi cal Educat i on.

Persons wth nuch qualifications

may be appointed in the sane scale

of t he uni versities nay be

appointed in the scale of pay of

Readers if the Universities no

desire. Per sons with | ower

qualifications may be appointed on

the same ternms as Tutors and

Denonstrators. These teacher of

Physi cal education nmay be included

among the teaching staff of Coll ege

and Universities for purposes of

revi sion of salary scales.

2. | amto request you to furnish

the information ink respect of the

exi sting Physical Instructors in he

Universities and Colleges in the

encl osed pr of or mas, with a

conmitment to share the increased

cost at 20% in the case of

Uni versity teachers and 50% 25%in

the case of Col | ege Teachers

consequent upon the fixation of

their salaries in the revi sed

grades. If the schene of upgrading

the salary nmles of teachers of

physi cal Education on detail ed

above, is accept abl e to t he

Uni versity/coll ege. The date of the

i mpl enentati on of the scheme will
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be the sane as for the other
teachers viz. 1.4.1956 in the case

of Uni versities t eachers and

1.4.1957 in respect of College

teachers. "

In fact, it is clear from the above that while

conputing the percentages of teachers as nentioned in para 2
of the said letter. Physical Directors have also to be
count ed.

There is a nenorandum of the Joint Registrar of the
said University dated 29.7.1966 dealing with the case of one
M Hanumant ha Rao, Physical Director in connection with his
retirement, it is clearly admtted that Physical D rector
cones within the category of teachers. The relevant part of
the said letter reads as fol lows :

"Wth references to his letter

cited, the Principal Agricultura

College. Bapatia is informed that

the physical Directors working in

the 'Col'l eges’ under Andhra Pradesh

Agricul tural University come under

the category of teaching staff and

that the age of retirement for such

enpl oyees has ‘been prescribed in

the Andhra Pradesh Agricul tural

University (conditions of Service)

Regul ati ons, 1965."

In connection  with the Physical Directors working in
Degree col | eges and Juni or coll eges the Educati on depart nment
of the Andhra Pradesh CGovernnent has issued proceedings
dated 29.11.1976 and in the said proceedings Physica
Directors have been described as teachers, for the purpose
of he application of the Andhra Pradesh General Subordinate
Service. In regard to the pay scal es of Physical Directors
in Degree Colleges in the State, the CGovernment of Andhra
Pradesh had issued proceedings dated 20.4.1987 designating
Physi cal Education Directors. as Lecturers in /Physica
Educati on.

W are of the viewthat the above said comuni cations
of the University Gants Conmission and of the Joint
Regi strar of the respondent University and of the State
CGovernment support the view we have taken above.

In the inpugned judgnent of the Hi gh Court it has been
said that nerely because Physical Directors are paid the
same scales of the teaching staff that does not confer on
them the status of a teacher. There is al so no
discrimnation if Physical Directors are retired at the age
of 58 years and other teachers are allowed to retire at the
age of 60 years and other teachers are allowed to retire at
the age of 60 years. The High Court further said that while
it was true that section 2 (n) of the Act contained an

inclusive definition of ‘teacher’, the Physical Directors
did not cone within the categories mentioned in the
i nclusive definition. They are neither professors nor

readers nor lecturers nor were they persons appointed  or
recogni sed by the University for the purpose of inparting
instruction or conducting and gui ding research or extension
pr ogr amres.

In our view, the I|earned Judges did not go into the
meani ng of the word "teacher” in the main part of the clause
nor assess correctly the effect of the material evidence on
record. The |earned Judges observed that assuning Physica
Directors inparted instructions to his students, unless the
Uni versity recognised themas teachers they could not claim
the benefit of section 2(n) of the act. Obviously the
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| earned Judges were referring to the last part of section
2(n) which includes persons other than those enunerated in
the inclusive part if so recognised by the University. As we
have held that the Physical Directions cone within the main
part of the definition of ‘teacher’, it is in our opinion
not necessary that they should be separately recognised as
teachers by an order or statute of the University.

In the additional affidavit of the university, referred
to earlier, it is no doubt contended that a senester course
in the University means a unit of instruction and devotes a
segnent of subject matter to be covered in a semester. Under
such a systema person has to get a specific nunmber of
credits. A credit hour ‘"neans one hour lecture or tw to
three hours of a |aboratory of field work" in practicals. It
is contended that the ~student undergoes a course of study
leading to various  under-graduate programmes in t he
University and has to pass courses and conplete the m ni num
nunber of \ credit hours prescribed therefore fromtinme to
time. So far the ganes and sports are concerned, it is
contended, that there is no weight age of credit hours and
there are al'so no theoretical ~and practical courses
prescribed for the students. It is contended that for the
said reasons Physi cal Director cannot be treated as
teachers.

W are unable to agree. It nmmy be that the Physica
Director gives his guidance or teaching to the students only
in the evenings after the regular classes are over. It nmay
al so be that he University has not prescribed in witing any
theoretical and practical classes for the students so far as
physi cal education is concerned. But as pointed by us
earlier, anmong various duties of the Physical Director,
expressly or otherwise, are included the duty to teach the
skills of various ganes as well~ as their rules and
practices. The said duties bring himclearly within the main
part of the definition as a ‘teacher’. We therefore, do not
accept the contention raised in the additional ' counter
affidavit of the University.

For the aforesaid reasons the appeal is allowed and
judgrment of High Court is set aside and it is declared that
appel l ant was entitled to continue in service till he

conpl eted 60 years of age. Now that he has retired he is
entitled to the enolunents payable to himfor the remaining
period of the service upto the completion of 60 years
deducting the period for which he worked as Physica
Director beyond 58 years pursuant to stay orders granted by
the High Court. H s retiral benefits shall also be conputed
on the basis that his age of retirenent was 60 years. The
appeal is allowed and di sposed of accordingly.




