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HEADNOTE:

The legislative history in regard to the subject of
capital punishment shows that there has been a significant
change in thinking and approach Since India becane free.
Prior to the anendment of s. 367(5) of the Code of Crim nal
Procedure by Act 26 of 1955, the normal rule was to inpose
sentence of death on a person convicted for nurder and if a
| esser sentence was to be inposed, the Court was required to
record reasons in witing. But by Act 26 of 1955, this
provision in s. 367(5) was omtted with the result that the
Court becanme free to award either death sentence or life
i mprisonnent, and no |onger was death sentence the rule and
life inprisonment the exception. Then again a further
progress was nade in the sane direction by s. 354(3) of the
Crimnal Procedure Code, 1973. That section provides that
when the conviction is for an offence puni shable w th death
or in the alternative wth inprisonment for life or
imprisonment for a term of years, the judgnent shall state
the reasons for the sentence awarded and, in the case of
sentence of death, the special reasons for suchisentence.
The unm stakable shift in the |egislative enphasis is that
for murder, life inprisonment should be the rule and capita
puni shment the exception to be resorted to only for special
reasons. It is only where, in view of the peculiar facts and
circunstances, there are special reasons that the death
sentence nay be awarded: otherwise life sentence offence
woul d certinly be "too young." [277G E, F]

The sem nal trends in current sociol ogical thinking and
penal strategy tenpered as they are by humanistic attitude
and deep concern for the worth of the human person, frown
upon death penalty and regard it as cruel and savage
puni shment to be inflicted only in exceptional cases. [276(F

In the instant case the appellant was charged with an
of fence of nurder by severing the head of the deceased from
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the body and then carrying it away in a nost brutal and
i nhuman manner. The trial court convicted and sentenced him
to death. Both the conviction and sentence were upheld by
the Hi gh Court.

On the question of sentence,

Al owi ng the appeal to this Court,

HELD: The appellant was just around 16 years of age at
the time when he conmitted the offence and, therefore, he
woul d be entitled to the clenmency of penal justice. It would
not be appropriate to inpose the extrenme penalty of death.
Taking into account the current sociological and juristic
thinking as could be seen fromthe recomendati on of the Law
Conmi ssion which appears to have been incorporated in the
Indian Penal Code (Amendnent) Bill 1972, it would be
legitimate for the Court to refuse to inpose death sentence
on an accused convicted  of murder, if it finds that at the
time of the comm ssion of the offence the appellant was
under 18 'years of ~age. A nurderer who is bel ow 18 years of
age at the tinme of conm ssion of the offence would certainly
be "too young." [277G E, F]

E. Anamma v. State of Andhra Pradesh, A I.R 1974 S.C.
799, foll owed.
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JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION: Crimnal - Appeal No.
277 of 1974.

Appeal by Special Leave  fromthe Judgnent and order
dated the 22nd February, 1974 of the Allahabad H gh Court
Lucknow Bench in Crimnal Appeal No. 498 of 1973 and Capita
Sentence No. 13 of 1973.

A. N Milla and N. S. Das Behal for the appellant.

O P. Rana for the respondent.

The Judgrment of the Court was delivered by

BHAGMTI, J.-This appeal, by special leave, is limted
only to the question of sentence.  The appellant has been
sentenced to death for an offence under s. 302 of the Pena
Code. The question is: Should the extrene penalty of death
be conmuted to one of life inprisonment? To answer the
guestion it is necessary to state a few facts.

The appellant and a few others were tried in the Court
of the Sessions Judge, Unnao for offences under s. 148 and
s. 302 read with s. 149 of the Indian Penal Code. The
| earned Sessions Judge, on an appreciation of the evidence,
found that the appellant, Sheo Dayal, M hi Lal, Dularey and
Mewa Lal had formed an unl awful assenbly and i n pursuance of
its conmon object, the appellant had intentionally caused
the death of one Ram Kumar by by inflicting on hima severe
injury with a bank severing his head fromthe body and then
carried away the head in an angaucha in a nost brutal and
i nhuman fashion. On this finding, the | earned Sessions Judge
convicted the appellant, Sheo Dayal, Mhi Lal, Dularey and
Mewa Lal of offences wunder s. 148 and s. 302 read with s.
149 and sentenced each of themto rigorous inprisonnent for
one fear for the former offence and to death for the latter.
The appellant, Sheo Dayal, Mhi Lal, Dularey and Mewa La
preferred an appeal to the H gh Court against the order of
conviction and sentence recorded against themand their case
was also referred to the High Court for confirmation of the
death sentence. The High Court agreed wth the findings
reached by the | earned Sessions Judge and confirned the
conviction of Sheo Dayal, Mni Lal, Dularey and Mewa La
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under s. 148 and s. 302 read with s. 149, but reduced their
sentence to one of life inprisonment for the of fence under
s. 302 read with s. 149 and so far as the appellant was
concerned, the conviction was converted to one under s. 302
and the sentence of death was naintained. The appellant
thereupon preferred an application for special |eave and on
that application, special |eave was granted by this Court
limted only to the question of sentence.

Now, there can be no doubt that the crinme committed by
the appellant was a nost reprehensible and heinous crimne
whi ch di s-
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closed brutality and callousness to human I|ife and no
ext enuati ng circunstances could be pointed out on behal f of
the appell ant which would assuage the conscience of the
Court and persuade it not toinflict the extrene penalty of
death on the appellant.” The wonly circunstance on which
reliance could be placed on behalf of the appellant for
mtigating the rigour of the punishnment to be inflicted on
hi mwas . ‘his tender age at the tine of the conm ssion of the
of fence. The record of the case shows that the appellant was
about sixteen years of “age at the time when he comitted
this brutal crinme. The question is : whether this could be
regarded as a valid circunstance for invoking the clenency
of penal justice?

The legislative history in regard to the subject of
capital punishnment. shows that there has been significant
change in thinking and approach since |India becane free.
Prior to the anendnment of s. 367(5) of the Code of Crinina
Procedure by Act 26 of 1955, the normal rule was to inpose
sentence of death on a person -convicted for nurder ‘and, if a
| esser sentence was to be inposed, the Court was required to
record reasons in witing. But by Act 26 of 1955 this
provision in s. 367(5) was omtted, withthe result that the
Court becane free to award either death sentence or life
i mprisonnent and no |onger was death sentence the rule and
life inprisonment the exception. Then again a further
progress was nade in the sane direction by s. 354(3) of the
Crimnal Procedure Code, 1973. That section provides that
when the conviction is for an of fence puni shable with death
or, in the alternative, wth inprisonnent for Ilife _ or
imprisonnent for a term of years, the judgnent shall state
the reasons for the sentence awarded, and, in the case of
sentence or death, the special reasons for such sentence. It

will be seen that the unmistakable shift in thelegislative
enphasis is that for nurder, life inprisonnent should be the
rule and capital punishment the exception to be resorted to
only for special reasons. It is only where, in view of the

peculiar facts and circunstances, there are special reasons
that death sentence may be awarded : otherwi se |ife sentence
should be the ordinary rule. This legislative provision in
the new Code of Crininal Procedure clearly shows, as pointed
out by Krishna lyer, J., in E Anamma v. State of Andhra
Pradesh(1), "that the disturbed conscience of the State on
the vexed question of legal threat to Iife by way of death
sentence has sought to express itself legislatively, the
stream of tendency being towards cautious, partial abolition
and a retreat from total retention." The senminal trends in
current sociol ogical thinking and penal strategy, tanpered
as they are by humanistic attitude and deep concern for the
worth of the human person frown wupon death penalty and
regard it as cruel and savage punishnent to be inflicted
only in exceptional cases. It is against this background of
| egi slative thinking which reflects the social npod and
realities and the direction of the penal and processual |aws
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that we have to consider whether the tender age of an
accused is a factor contraindicative of death penalty.
277

The Law Conmission, in the 35th Report made by it on
capital punishment fully considered whether the Indian Pena
Code should specify the m nimum age of the of fender who can
be sentenced to death, and after exanmining the position
under the Children’s Acts of various States it expressed the
foll owi ng opinion :

"W feel that, having regard to the need for
uniformty, to the views expressed on the subject, and
to the consideration that a person under 18 can be
regarded as intellectually immture, there is a fairly
strong case for adopting the age of 18 as the nmi nimum
for death sentence. we are aware that cases wl]l
occasionally arise where a person under 18 is found

guilty of a reprehensible killing, or, conversely, a
person above 18 is found to be immture and not
deserving of ~“the highest punishnent. A line has,

however, to be drawn somewhere and we think that 18 can

be adopted wi t hout undue risk.

We, therefore recommend that a person who is under
the age of 18 years at the tine of the comm ssion of

the offence should not be sentenced to death. A

provision to /that effect can be conveniently inserted

in the Indian Penal Code as section 558."

The Law Conmmission in its 42nd Report on the Indian Pena

Code agreed wth this recomendation of the previous Law
Conmi ssi on vide paragraph 3.34 of the 42nd Report of the Law
Conmi ssion. The Central Government appears to have accepted
this recommendation and a provision to that effect is to be
found in the Indian Penal Code (Anendnment) Bill, 1972. This
being the current sociol ogical and juristic thinking on the
subject, it would be legitimte for the Court to refuse to
i npose death sentence on an accused convicted of nurder if
it finds that at the time of conmi ssion of the of fence he
was under 18 years of age. Krishna lyer, J., also pointed
out in E. Anamma vVv. State of Andhra Pradesh (supra) that
"where the nurderer is too young-the elenmency of pena

justice helps him, and a nurderer who is below 18 years age
at the tine of the comm ssion of the offence would certainly
be "too young".

The appellant in the present case was, as pointed out
above, just around 16 vyears of age at the tinme when  he
commtted the offence and, therefore, in ~the Iight of the
above discussion he would be entitled to the elenmency of
penal justice and it would not be appropriate toinpose the
extreme penalty of death on him W accordingly conmute the
sentence of death inposed on the appellant and convert it to
one of life inprisonnent.

P.B.R Appeal- al | owed
and sentence reduced.
278




