http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 6

CASE NO. :
Appeal (civil) 2464 of 2002

PETI TI ONER
ZORAWAR SI NGH& ANR.

Vs.

RESPONDENT:
SARWAN SI NGH (DEAD) BY LRS. & ANR

DATE OF JUDGVENT: 04/ 04/ 2002

BENCH:
D. P. Mohapatra & Brijesh Kumar

JUDGVENT:

BRI JESH KUWAR, J.
Leave granted.

Thi s appeal has been preferred agai nst the Judgenent and order
dat ed 28.7.2000 passed by the Division Bench of ‘Punjab and Haryana
Hi gh Court, allowing the Letters Patent Appeal No.335 of 1983
preferred by the plaintiff, Sarwan Singh, who since dead, is
represented by his legal representatives respondents No.1/ (i)(ii), (iii)
& (iv) to this appeal. The order-of the Single Judge has been set aside
and the decree passed by the Trial Court in Cvil Suit No.67 of 1971
has been restored, by which Suit was decreed in favour of Sarwan
Singh for specific perfornmance of agreenment of sale.

It may be briefly indicated that one Kankar Singh was the
original owner of the land in question. Zorawar Si-ngh and Devi nder
Si ngh purchased | and from Kankar Singh in respect of which Sarwan
Singh filed a suit inpleading Kankar Singh as defendant No. 1 and
Zorawar Singh and Devi nder Singh son of Zorawar Singh, as
def endants No.2 & 3. The plaintiff, Sarwan Singh-and defendant No.1
Kankar Singh are now dead, their |egal representatives are on record
but for convenience their nanes are referred instead of that of their
heirs.

The case of the plaintiff Sarwan Singh is that he entered into an
agreenment to sale dated 3.3.1971 with Kankar Singh'in respect of I|and
measuring 110 Kanal, 13 marlas for consideration of Rs. 1,98,312/-. It
is also his case that he paid a sumof Rs. 61,100/- to Kankar 'Singh. The
def endant No.1l Kankar Singh sold the land to defendant No.2 Zorawar
Singh on 17.3.1971 despite the fact that on com ng to know about it
Sarwan Si ngh went before the Sub-Registrar with an application
informing that land in dispute had al ready been agreed to be sold to
hi m by Kankar Singh. The defendant No.1 was sought to be stopped
fromexecuting the sale deed in favour of defendants No.2 and 3. It is
further averred in the plaint that the defendants had know edge about
the agreenent yet they got the sale deed attested in their favour by the
Sub- Registrar. He clainmed preferential right in terns of agreenent.

The plaintiff nade a prayer for a decree in his favour for specific
performance of agreenent dated 3.3.1971, on paynent of the bal ance
amount as agai nst defendants No.1, 2 and 3. In the alternative decree
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agai nst defendant No.1 for a sumof Rs. 1,22,200/- as danmages which
i ncl udes the anounts paid as advance to defendant No.1l. No other
prayer was nade

The Defendant No.1 denied the allegations made by the plaintiff
i ncluding alleged agreenent to sell in favour of the plaintiff. So far
defendants No. 2 and 3 , nanely Zorawar Singh and Devi nder Singh
are concerned, they denied the allegations nade by the plaintiff and
took up the plea that they are transferees in good faith for consideration
wi thout notice. It is specifically denied that they had any know edge
of any agreenent to sell as alleged between the plaintiff and defendant
No.1l. It is also denied that the plaintiff noved any application before
the Sub-Registrar. According to the defendant Zorawar Singh, he was
al ready in possession of the land as tenant and had entered into an
agreenment on 31.12.1970 wi th Kankar Singh for sale of the |land and
had paid a sum of Rs. 38,000/- to Kankar Singh as earnest noney in
respect whereof he executed a receipt. Wereas according to the
plaintiff he had entered into an agreenment for sale w th Kankar Singh
on 3.3.1971. The Oaner of the | and Kankar Singh executed sal e deed
in favour of Zorawar Singh on 17.3.1971. On 19.3.1971 Sarwan
Singh filed suit No.67/71 for specific performance of contract dated
3.3.1971. The present appeal arises out of the said suit. Zorawar
Singh filed a Gvil Suit No:200/1971 on 26/7/1971 for pernmanent
injunction to restraint the defendants from di spossessing themfromthe
suit land. By an order dated 7.10.1972 suit No.67/1971 and suit
No. 200/ 1971 were consol i dated recording the evidence in suit No.67
of 1971. The Trial Court by a decree dated 31.5.1973 decreed the suit
No. 67/ 71 filed by Sarwan Singh. The present appellants preferred on
appeal nanely First Appeal No.350 of 1973 before the Hi gh Court
whi ch was all owed on 26.10.1982 by | earned Singl e Judge of the Hi gh
Court dismssing the suit of the plaintiff Sarwan Singh for specific
performance of contract. A decree for refund of the earnest anount
was though passed in favour of plaintiff Sarwan Singh. Sarwan Singh
however, preferred Letters Patent Appeal No.335 of 1983, which was
di sm ssed on 4.3.1991. The Special Leave Petition was filed by
Sarwan Singh in the Suprenme Court, the Supreme Court w thout
expressing any opinion on the rival contentions of the parties remanded
the matter for fresh disposal by the Division Bench. The Diwvision
Bench hearing the case after renmand allowed the letters patent appea
setting aside the order passed by the learned Single Judge in the First
Appeal restoring the decree passed by the Trial Court decreeing the
suit for specific performance in favour of Sarwan Singh.” The mater is
thus again before this Court inpugning in the Judgnent and O der
dat ed 28.7.2000 passed by the Division Bench in the |letters patent
appeal after remand.

The Division Bench of the H gh Court has reproduced inits
judgnent the issues, which were framed by the Trial Court. A
reference to issue No. 5 has particularly been nade which reads as
under: -

" Whet her defendants No. 2 and 3 are
transferees in good faith for consideration and
protected under Section 41 of the T.P. Act?"

It is observed that onus to prove issue No.5 ought to have been
upon defendants No. 2 and 3. Thereafter the Division Bench nmentions
about the argunents raised on behalf of the plaintiff in the Suprene
Court in the earlier round and the order remanding the matter back to
the Division Bench for consideration on those points afresh. It will be
appropriate to reproduce the part of the order passed by the Division
Bench dealing with the matter after remand so as to indicate the back
ground in which the Division Bench dealt with the matter. It is quoted
bel ow: -




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of 6

"All that needs to be mentioned further is that

when matter came to be disposed of by the Hon' ble
Suprenme Court, |earned counsel for the plaintiff had
referred to sale deed in favour of defendants 2 and 3
that was regi stered on March 17, 1971 and ar gued

that on the sanme day, and before the registrati on was
effected, plaintiff had filed an application before the
Sub Registrar stating that he had an earlier agreenent
in his favour and, therefore, the registration of the
sal e deed in favour of defendants 2 and 3 shoul d not
be effected. He further argued that on this
application, an endorsenent was made by the

Registrar to the effect that though such an application
has been filed, the parties to the sale deed insisted
upon its registration and, therefore, he registered the
same. It was al so brought to the notice of the
Hon’ bl e Suprene Court that Registrar was exam ned

to prove the endorsenent. It was al so the case of
plaintiff before the Hon bl e Supreme Court as has

been nentioned in order dated January 15,1996, that

it had been specifically averred by himthat the
application was filed before the Sub Registrar before
the registration was effected and that such an

endor senent was made. The counsel, after pointing

out the facts, as detail ed above, had further argued
that the | earned Single Judge was not right in saying
that the avernent in the plaint was a ' vague plea and
that the finding of the |earned Single Judge that the
sai d docunent is a subsequent mani pul ati on was

based on no evidence. The counsel, who represented

the contesting defendants before the Hon ble

Supreme Court, however, disputed the correctness of

t he subni ssions of |earned counsel for the plaintiff
and it was pointed out by himthat when Zorawar

Si ngh, defendant was in the witness box, said

endor senent was not put to him  After observing, as
has been nentioned above, the Hon' bl e Suprene

Court, thought it proper that order of D vision Bench
di sm ssing LPA No. 335 of 1983 shoul d be set aside

and matter be remitted to the Hi gh Court for fresh

di sposal in accordance with law. As nentioned

above, the Hon' ble Suprenme Court did not express

any opinion on the contentions raised by the parties
and directed that the matter is to be disposed of on its
merits.”

The Hi gh Court then al so observes as under: -

"It is once again to nention that |earned
counsel for the parties have concentrated only
on issue No.5 and further that the findings
recorded by the Trial Judge on other issues are
no nmore a subject matter of debate"

From t he above observation it is clear that all that was required
to be considered was as to whether the defendants No. 2 and 3 are the
bona-fi de transferees for consideration w thout notice of the agreenent
to sell between the plaintiff and defendant No.1? The H gh Court has
al so observed that it all relates to the question of fact. For appreciating
the finding on the point for which the matter was remanded it woul d be
necessary to see and consider the evidence which the parties have
adduced i n support of their respective cases and placed on the record.
There can not be any dispute on the point that burden of proving the
fact that one is a bona-fide purchaser for value wi thout notice would lie
on the person who asserts the same. But at the same tinme the fact
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whi ch cannot be lost sight of is that the plaintiff came forward with a
positive case that on the fateful day nanely 17.3.1971, he went to the
Tehsil and noved an application before the Sub-Registrar bringing it to
his notice and to the notice of the vendee that the vendor had earlier
entered into an agreement to sell, with the plaintiff. This fact is said to
have been brought to the notice of all concerned before attestation of
the sale deed in favour of Zorawar Singh. There is no dispute about

the consideration having passed on to defendant No.1 for transfer of

the land in favour of Zorawar Singh as well as about the execution of
the sale deed. The precise question for consideration will be about
bona-fi de purchase w thout prior notice of the agreenent of sale
between the plaintiff and the defendant Kankar Singh

The | earned Division Bench has negatived the finding of the
Si ngl e Judge, observing that it was not necessary for the plaintiff to
have stated that he had noved an application before the Sub-Registrar
on March, 17, 1971 at the tine when the sale deed in favour of
Zor awar Siingh was about to be registered. The statenment of plaintiff
was recorded on 16.8.1971, but this inportant part of his case alleging
prior notice of the agreenment before execution of sale deed was not
stated. Thereafter, on being recalled on May 26,1973 he stated that the
application was read over to the parties whereafter the Sub-Registrar
made hi s endorsenent exhibit P-4/2 on the sane application and
returned it to the witness. This statenment was nade near about after
two years on recall of the witness. There is no reason as to why they
coul d not nmake the statenent earlier at the appropriate stage of the
deposition. After all sale has been challenged mainly on the ground
that purchaser had prior notice of the agreement. W also do not find
anything wong if the | earned Single Judge on appreciation of facts and
circunst ances was of the viewthat Vazir Singh, who is alleged to have
scribed the application should al so have been produced as a witness.
In the normal course if an application i's handed over to a public officer
in the office, who al so nakes an endorsenent on the docunent it
woul d be retained in the office record or in case for any reason it is
handed back to the applicant, there would be sone entry or record of
such application having been noved and returned to the person
concerned. W do not find that learned Single Judge had committed
any fault in appreciating the above circunstance in the nmanner
i ndi cated above. True, it cannot be sole ground to draw any definite
i nference that the application had not been nade at all, it nmay however
strongly corroborate plea of one of the parties denying noving of such
an application. The |earned single Judge also seens to have taken into
consi deration the fact that, Bhagat Ram the Sub-Registrar was
exam ned as PW5 by the plaintiff, but his statenment was recorded very
late sonetine in Novenmber 1972. Therefore,~a doubt seens to have
been expressed about the truthful ness of the statenment and the
document, for this reason as well. The Division Bench thought that
pl ea taken by the plaintiff in para 2 of the plaint was not vague as
observed by Single Judge and observed that the Single Judge had
m srepresented and nis-read the pl eadi ngs and the evidence | ead by
the parties, but. we have already observed that it was open to the
| earned Single Judge to have appreci ated the evidence and
circunmstances the way it did. The observati on about pleading /in para 2
of plaint being vague may not be very accurate but that was not the
only circunstance taken into consideration by the Single Judge, it
consi dered other facts and circunstances all together

According to the defendant Zorawar Singh, he had entered into
an agreement for sale in respect of said |and on 31.12.1970. He had
paid a sumof Rs. 38,000/- in advance, the receipt is on record as an
exhibit. It is surprising that the Division Bench of the H gh Court did
not consider it even necessary to refer to this docunent. It will go a
l ong way to show his bona-fide in purchasing the property. This is a
docunent prior to agreenent to sell between the plaintiff and
def endant No. 1, which is said to have been entered into on 03.03.1971
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wher eas the docunent in favour of the defendant vendee is dated
31.12.1970 i.e. much prior in point of tine, which is also proved by
one of the attesting witness nanely, DW2 Harnail Singh. In

connection with this docunent, it has been subnitted by the |earned
counsel for the respondent that it bears no date. However, we find that
December 31, 1970 is witten agai nst the signatures of one of the
signatories of the docunent. Kankar Singh says in this docunment that
he had received a sumof Rs. 38,000/- in advance as consideration at
the time of agreenent to sell this land. It therefore, |eaves no roomto
doubt that a deal was struck between Kankar Singh and Zorawar Singh

for sale of the property in question nuch prior to the alleged sale
agreement between the plaintiff and Kankar Singh, defendant No.1.1ln
pursuance of the agreenent a sal e deed was executed by Kankar Singh

in favour of Zorawar Singh and Devi nder Singh on 17.03.1971 and

regi stered before the Sub-Registrar. This circunstance | ends support
to the case of the vendee, as bona-fide purchasers. In so far it relates to
the statenent of PW5, a perusal of the same indicates that he has
actual Iy not proved any docunent ‘at all. He has not stated about his
si gnature, which he may have put on any such docunent and further
saying that it was the same docunent, bearing his signatures. He also
adnm ts that docunent was not entered anywhere in the records. He

deni es t he suggesti on about the docunent having been prepared | ater

on.

In the above circunstances, no exception can be taken to the
vi ew taken by the Single Judge in first appeal having not relied upon
on the alleged application of the plaintiff upon which Sub-Registrar is
said to have made an endorsenent. Firstly, the application in origina
after having been received and after maki ng an endorsenent on it, it is
said to have been returned to the applicant. Again there is no record or
entry of the sane in the records of the office of the Sub-Registrar. The
sub- Regi strar was exam ned nuch | ater while the docunment is
supposed to have renained in the custody of plaintiff throughout unti
filed in Court. No presunption of correctness of official act can be
attached to such a docunent and the Sub-Registrar has not stated that
t he docunment was before him upon which he may have identified his
signatures stating that it was the sanme docunent. I't was only a chance,
that the plaintiff happened to be there in the Tehsil office when he
cone to know about that the sale deed was going to be 'registered. The
deed witer or the scribe, who is said to have prepared the application
has not been examined. There is an earlier agreement to sell between
the defendant No.1 Kankar Singh and vendee-defendants, which
unfortunately does not find favour of even being taken notice of by the
Di vi sion bench nuch | ess appreci at ed.

For the discussion held above in our view, the |earned Division

Bench, in the back ground of the facts and circunstances, wongly

came to the conclusion that the findings of the |earned Single Judge
were liable to be set aside on the ground of being based on m sreadi ng
or misinterpretation of pleadings or evidence and presunptions

unl awful Iy drawn. There may be wrong appreciation of the avernents

made in paragraph 2 of the plaint, but that alone wll not be sufficient
to upset the findings recorded by the | earned Single Judge in the first
appeal on appreciation of entire evidence on the record including
docunent D-1 executed by PW1, Kankar Singh in favour of Zorawar

Singh agreeing to sell the property in his favour under the said deed
dated 31.12.1970. The subnission on behalf of the respondent that it is
doubt ful since nade on the |last date of the year has no force at all. It is
an agreement earlier in point of time. It |ends support to case of bona-
fide purchase by the defendant-vendee in pursuance of earlier

agreenment dated 31.12.1970. The case of the plaintiff that vendee had
prior notice of agreenent to sell dated 3.3.71 between plaintiff and
Kankar Singh on the basis of the alleged application said to have been
noved before the Sub-Registrar just before execution of sale deed is
not made out. There was no good reason to upset the findingsin the
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Letters Patent Appeal as recorded by the |earned Single Judge in the
First Appeal.

In the result, we allow the appeal set aside the order passed by
the Division Bench in the letters patent appeal and restore the

j udgrment and decree passed by the | earned Single Judge of the Hi gh
Court in first appeal.

Cost s easy.

.J.
(D. P. Mohapatra)

J
poril 04, 2002 (Brijesh Kumar )
ri ,




