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RM |LODHA, J.

The High Court of Andhra Pradesh, on the admnistrative
side, through its Registrar (Adnministration) is in appeal
by special |eave, aggrieved by the judgnent and order dated
February 6,2002 whereby the Division Bench of that Court
allowed the Wit Petition filed by the respondent herein and
held that he was entitled to get entered March 29, 1953 as
his date of birth in the service record.

2. The respondent — N. Sanyasi Rao (hereinafter referred to
as the ” Judicial Oficer”) — was selected in the judicial
service of the State of Andhra Pradesh and was given an
order of appointnent as District Minsif. In pursuance
t hereof, he joined the service on COctober 7, 1985.

3. In the application for recruitnment to the Andhra Pradesh

Judicial Service for the post of District Munsif nmade by the
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Judicial Oficer, he nentioned his date of birth as July 1,
1949. That date of birth was given by himon the basis of
t he Secondary School Leaving Certificate.

4. In 1983, before the application for recruitnent to the
Judicial service was made by the Judicial Oficer, he had
filed a suit (OS. No. 61 of 1983) seeking declaration that
his date of birth is March 29, 1953 and not July 1, 1949
and for direction to the concerned authorities to nmake
necessary alterations in the school, college and University
records. After conclusion of the trial in the suit and on
hearing the parties, the Principal D strict Mnsif at
Chodavaram decreed the suit and held that the Judicial
Oficer was entitled to the declaration of his date of birth
as March 29, 1953.

5. Thus, when the Judicial Oficer joined the service on
October 7, 1985, he referred to the decree dated February
28, 1985 (for short “decree”) and declared his date of birth
as March 29, 1953. The District Judge, Visakhapatnam after
the Judicial Oficer had joined the service on QOctober 7,
1985, opened his service register on Decenber 30, 1985 and
recorded his date of birth as March 29, 1953 based on the
decree and also showed his date of birth as July 1, 1949
based on the Secondary School Leaving Certificate.

6. In 1989, after the alteration was nmade in the education
certificates in conpliance of the decree, the Judicial

Oficer made a representation to the Registrar, H gh Court
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for the correct recording of his date of birth. The
representation was sent through concerned District Judge.
The representation nade by the Judicial Oficer was kept
pendi ng for years together. On Cctober 15, 1997, the High
Court on the admnistrative side passed a Resolution
(hereinafter referred to as the “Resolution) rejecting the
representation made by the Judicial Oficer and he was
communi cated of the Resolution on Decenber 11, 1997. The
Judicial Oficer sought review of the decision taken by the
H gh Court on the admnistrative side and that, we are
i nfornmed, has never been disposed of till today. Since the
decision on Judicial Oficer's request for review of the
Resol uti on was not taken wthin reasonable tinme, the
Judicial Oficer noved the H gh Court on the judicial side
by filing a Wit Petition challenging the Resol ution.

7. As noticed above, the Wit Petition filed by the Judici al
Oficer was allowed by the H gh Court on February 6, 2002.

8. M. T.V. Ratnam |learned counsel for the appellant
subnmits that the direction given by the High Court in the
i mpugned order is contrary to Rule 2-A of the Andhra Pradesh
Publ i c Enpl oynment (Recording and Alteration of Date of
Birth) Rules, 1984 (for short “1984 Rules”). He further
submits that the decree obtained by the Judicial Oficer
declaring his date of birth to be March 29, 1953 is of no
hel p and cannot be taken into consideration in regard to the

alteration of date of birth. Wth reference to Rule 2(4) of
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1984 Rules, he submits that the date of birth entered in
the service record of the enployee is final and binding and
the enployee is estopped from disputing the correctness of
the date of birth so recorded.

9. M. K Ramanporthy, |earned senior counsel for the
Judicial Oficer supported the judgnent of the H gh Court
and heavily relied upon the decision of this Court in the
case of H gh Court of A P. vs. M Vijaya Bhaskara Reddy -
Civil Appeal No. 4993 of 2002 decided on July 22, 2010. He
woul d al so submit that the decision of the Full Bench in G
Kri shna Mohan Rao VS. Regi strar, Andhr a Pr adesh
Adm ni strative Tribunal, Hyderabad and others 2004 (3) ALD
449(FB) was not a good law, particularly in view of the
decision of this Court in M Vijaya Bhaskara Reddy (supra).
10. The Judici al Oficer has been very candid,
forthright and honest in disclosing the true and correct
facts about his date of birth while making the application
for recruitment to the Andhra Pradesh State Judici al
Service and also while making the declaration on joining
the service. He nmentioned his date of birth in the
application as July 1, 1949; obviously based on his date of
birth shown in the Secondary School Leaving Certificate.
By the tine, he was selected and appointnment letter cane to
be issued, he had a decree in his favour declaring his date
of birth as March 29, 1953 and, therefore, at the tinme of

joining the service, he referred to the decree and stated
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his date of birth as March 29, 1953. The District Judge,

Vi shakhapat nama, at the tine of opening the service register
pertaining to the Judicial Oficer recorded his date of
birth as March 29, 1953 based on the decree and al so entered
his date of birth as July 1, 1949 as per the Secondary
School Leaving Certificate. Wth the above endorsenent, the
District Judge, Vi shakhapat nam forwarded the service
register of the Judicial Oficer to the H gh Court. The
exact endorsenent nade by the District Judge, Vishakhapatnam

on Decenber 30, 1985 is fol |l ows:

“Dat e of birth of
Chri sti an Era and
wherever possible is sake
Era (both in words and
figures as determ ned by
t he conpetent authority)

29.3.1953 as per decree
at 28.2.1985 in O S
61/1983 on the file of
Principal D strict Minsif

1.7.1949 as per HS L.C
Regi strar.”

11. Learned senior counsel for the Judicial Oficer
and | earned counsel for the appellant are ad idem that 1984
Rul es are applicable to judicial officers for recording and
alteration of date of birth. The 1984 Rules becane
effective from April 21, 1984. Rule 2 thereof deals wth
the recording of the date of birth of every Governnent

enpl oyee. It reads as follows:
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“2: 1) Every CGovernment enployee shall, within
one nonth from the date on which he joins duty,
makes a declaration as to his date of birth.

2) On receipt of the declaration nade under sub
rule (1), the Head of Ofice or any other
officer who maintains the service records in
respect of such Governnent enpl oyee shall, after
maki ng such enquiry as nay be deened fit, wth
regard to the declaration and after taking into
consi deration such evidence, if any, as may be
adduced in respect of the said declaration, nake
an order within four nonths from the date on
which the Governnment enployee joins service,
determ ning the date of his birth.

Provided that in cases where the date of
birth as determined wunder this sub-rule 1is
different fromthe one declared by the Governnent
enpl oyee concerned under sub-rule (1), he shall
be gi ven an opportunity of maki ng a
representation, before a final order is nade.

3) \Were a Governnment enployee fails to nake a
declaration within the tine specified in Sub-Rul e
(1), the Head of Ofice or the officer who
mai ntai ns the service records shall, after taking
into consideration such evidence as nmy be
avai lable and after giving an opportunity of
making a representation to the Governnent
enpl oyee concerned, determne the date of birth
of the enployee within six nonths from the date
on which the Governnent enployee joins service.

4) The date of birth determ ned under this rule
shall be entered in the service record of the
enpl oyees concerned duly attested by the Head of
the Ofice or the officer who naintains t he
service records and date of birth so entered
shall be final and binding and the Governnent
enpl oyee shall be estopped from disputing the
correctness of such date of birth.

5) The date of birth as determ ned and entered
in the service record shall not be altered except
in case of bona fide clerical error, under the
orders of Governnent.”
12. 1984 Rul es were anended subsequently. By G O M.

No. 383, Fin. & Plg., dated Novenber 16, 1993, Rule 2-A was
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inserted with effect fromApril 21, 1984. By this provision,
it has been provided that the decree of a Cvil Court in
regard to alteration of date of birth in the school or
university record shall not be taken into consideration in
derogation of these Rules. W reproduce Rule 2-A as it is:

“2-A "Cvil Courts” Decree not be taken into
consideration:- In any proceedings before the
Government or any Court, Tribunal, or other
authority for the alteration of date of birth in
the service records, the decree of a Guvil
Court in regard to alteration of the date of
birth in the School or the University records or
the contents in the Judgnent |eading to such
decree, or the effect of 1its inplenentation

shal | not be taken into consideration in
derogation to these rules and it 1is hereby
declared that these rules shall have effect

notwi thstanding any thing contained in any

judgnent, Decree or Oder of a Cvil Court in

regard to the alteration of date of birth in the

School or the University records whether or not

the Governnent is a party to such Proceedings.”
13. Rule 2 requires a Governnent enployee to nake a
declaration in respect of his date of birth within one nonth
from the date of his joining duty. The Judicial Oficer
joined his duty as District Munsif on Cctober 7, 1985 and
made a declaration that his date of birth was March 29,
1953. As per Rule 2, on receipt of the declaration, the
Head of Ofice or any other officer who maintains the
service records in respect of such enployee, after making
necessary enquiry, as may be thought fit with regard to the
declaration so made by the enployee and after taking into

consideration the relevant evidence adduced in respect of

such declaration is required to nmake an order within four
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nmonths from the date on which the enployee joins service
determ ning the date of his birth.

14. Strangely, in the present case, no deternination
of the Judicial Oficer's date of birth was nade as
contenplated and required in Rule 2 of the 1984 Rules. The
District Judge, Vishakhapatnam on opening the service
register of the Judicial Oficer nmentioned both the dates
nanmel y; March 29, 1953 based on the decree and also July 1,
1949 based on the Secondary School Leaving Certificate.
Not hi ng has been shown to us by the | earned counsel for the
appel l ant about the firm date of birth recorded in the
service record of the Judicial Oficer. As a matter of
fact, there has been no determ nation of the date of birth
of the Judicial Oficer at all and, therefore, the Division
Bench, in the inpugned order observed and, in our view
rightly, that the judicial officer had not asked for any
alteration in the date of birth but his prayer had been for
recording correct date of birth in the relevant service
record. Curiously, the Judicial Oficer has placed on
record two half yearly lists of the nenbers of the Andhra
Pradesh Hi gher Judicial Service, corrected up to July 1,
2003 and July 1, 2004. The Judicial Oficer had already
beconme nmenber of the Hi gher Judicial Service by that tine
and in both these lists published by the H gh Court of
Andhra Pradesh, the Judicial Oficer's date of birth has

been shown as March 29, 1953. In the inpugned resolution



9

rejecting the representation of the Judicial Oficer, no
reasons have been stated. It is a non-speaking order on its
face. For about nine vyears, the Hgh Court on the
adm ni strative side, sat over the representation nade by the
Judicial Oficer. Treating the Judicial Oficer's date of
birth as July 1, 1949, the High Court on the adm nistrative
side issued an order on June 8, 2009 that the Judicial
Oficer would retire from the service on attaining the age
of superannuation of 60 years on June 30, 2009 and,
accordi ngly, the Judicial Oficer has been made to retire
on that date.

15. In M Vijaya Bhaskara Reddy (supra), this Court
was concerned with a case where the Judicial Oficer-M
Vi jaya Bhaskara Reddy was appointed as District Mnsif on
August 16, 1976. He made a declaration that his date of
birth was June 15, 1948. M Vijaya Bhaskara Reddy then
applied for change of his date of birth to August 15, 1949.
When nothing was done after giving the notice under Section
80 of the Code of Civil Procedure, 1908, he filed a suit
which was decreed on March 31, 1982. He then made a
representation for inplenentation of the decree. H s
representation canme to be rejected which was chall enged by
himin a Wit Petition. The H gh Court by an order dated
Septenber 3,1987 directed the State Governnent to consider
the representation made by him and when nothing was done

within a reasonable tine, he filed yet another Wit Petition
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before the Hi gh Court. That Wit Petition was allowed by
the Single Judge of the Hi gh Court vide order dated April
13, 1993 and a direction was given that the decree of the
Court has got to be honoured and entries in the service
regi ster of M Vijaya Bhaskara Reddy have got to be nade
accordingly.

16. Agai nst the judgnent of the Order of the Single
Judge, Wit Appeal was filed by the H gh Court on the
adm ni strative side. The Division Bench allowed the Wit
Appeal and set-aside the order of the Single Judge passed on
April 13, 1993. It was held that it was not conpetent for
the State CGovernnent to take a decision in the nmatter and
the High Court on the admnistrative side alone was the
conpetent authority either to enter the date of birth or
after the date of birth was recorded in the service register
of the nenbers of the Andhra Pradesh State Judicial Service,

to change the sane.

17. The Division Bench, accordingly, requested the
H gh Court on the admnistrative side to consider and
dispose of M Vijaya Bhaskara Reddy's representation.
Pursuant thereto, the Hi gh Court on the adm nistrative side
took up the representation of M Vijaya Bhaskara Reddy al ong
with the representations of 24 other Judicial Oficers
(including the representation of the present Judicial

Oficer) and passed the Resolution on OCctober 15, 1997
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rejecting the representations made by M Vijaya Bhaskara
Reddy and the present Judicial Oficer.

18. M Vijaya Bhaskara Reddy then filed a Wit
Petition challenging the Resolution dated Cctober 15, 1997
(sanme resolution which was challenged by the present
respondent in the Wit Petition in which the inpugned order
came to be passed). The Division Bench of that Court in the
Wit Petition filed by M Vijaya Bhaskara Reddy, on hearing
the parties, set-aside the Resolution giving three reasons
in support thereof nanmely; (1) The Resolution was not in a
speaking order; (2) 22 years' time was already spent in
consideration of the representation and (3) nothing was
stated by the H gh Court against the authenticity, relevancy
and admissibility of the evidence produced by the Judicial
Oficer.

19. Dealing wth the appeal arising from that order,
this Court found no justification in interfering with the
order of the Division Bench and the appeal preferred by the
Andhra Pradesh H gh Court on the administrative side was
di sm ssed by this Court on July 22, 2010.

20. In our view, the Resolution in respect of the
present Judicial Oficer also suffers from all the three
fundanmental infirmties which have been noticed by this
Court in M Vijaya Bhaskara Reddy.

21. However, having regard to the peculiar facts and

circunstances of the present case, we feel it appropriate
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that the Hi gh Court nust determine on the administrative
side the Judicial Oficer's date of birth. This has becone
unavoi dabl e as nothing has been shown to us that there has
been determ nation of the Judicial Oficer's date of birth
as contenplated and required in Rule 2(2) of the 1984
Rules. Certain materials have been placed on record by the
High Court on the admnistrative side in this appeal. One
of such materials is that the Judicial Oficer got admtted
in 6th standard in 1961-62 and it was not possible that
sonebody born on March 29, 1953 would be in 6th standard in
1961-62 as at that tinme, he would hardly be 8-9 years old.
W do not want to comment on such nmaterial. However, we
strongly feel that the Hi gh Court on the adm nistrative side
nmust objectively determne the Judicial Oficer's age in
accordance with the statutory provisions which is not shown
to have been done at any point of tine, after giving an
opportunity to the Judicial Oficer.
22. We, accordingly, dispose of this appeal by the
foll ow ng order:

a) The High Court on the admnistrative side shall

determine the Judicial Oficer's date of birth in

accord with Rule 2 of the 1984 Rul es.

b) The above exercise shall be conpleted within four

nonths fromthe date of conmunication of this order

C) In case the Judicial Oficer's date of birth is

determ ned as March 29, 1953, an appropriate order for
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his reinstatement with all consequential benefits shal
be issued as early as may be possible and in no case
| at er than tw weeks from the date of such
determ nation

23. The inpugned order is nodified as indicated above.

No order as to costs.

.................... J.
(H. L. GOKHALE)

NEW DELH
DECEMBER 1, 2011.



