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ACT:
I ncome-tax Act (11 of 1922)-Hi ndu undivided fam |y--Defaults
in paynment of tax-Wether Karta can be detai ned.

HEADNOTE:

A Hndu undivided famly conmtted default in paynment of
i ncome-tax, and a certificate for recovery of tax due to the
famly was issued by the Income Tax Ofice in exercise of
the power conferred by rule 76 of Sch. Il of the Income Tax
Act, 1961. The Tax Recovery Oficer directed the arrest and
detention in prison of the karta of the famly for non-
payment of tax. The Karta then noved a petition in the
Hi gh Court of Andhra Pradesh challenging his detention on
the ground that he was not a defaulter. The petition was
rej ected. The Karta appeal ed. He also nobved a petition
under Art. 32 of the Constitution in the Supreme Court ~ for
an order for his release from custody.

HELD :--The Legislature having treated a Hi ndu -undivided
famly as a taxable entity distinct from the  individua
menbers constituting it,. and proceedi ngs, for assessnent and
recovery of tax having been taken! against ~the Hi ndu

undivided famly, it was not open to the Tax Recovery
Oficer to initiate proceedings against the nmanager of the
Hi ndu wundivided famly for his arrest and detention. The

manager by virtue of his status is conpetent to “represent
the Hindu undivided famly, but on that account he  ‘cannot
for the purpose of s. 222 of the Act of 1961 be deened to
be. the assessee when assessnent is made agai nst the Hindu
undivided famly and certificate for recovery is also issued
against the famly. [695 B-D

For the purposes of cl. (a) of s. 2(7) the person against
whom any proceedi ng under the Act has been taken is deened
an assessee: but that postulates that the proceedi ng shoul d
be I awfully taken agai nst the person before he may be deened
to be an assessee for the purpose of s. 222 or r. 2 and r.
73. There is no provisionin the Act which deens the
manager to be the assessee for the purpose of assessnent and
recovery of tax, when the income of the H ndu undivided
famly of which he is the Manager is assessed to tax. Nor is
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there any provision in the Act enabling the Incone-tax
Oficer or the Tax Recovery Oficer to treat the manager of
the Hindu undivided fanmily as an assessee in default in
respect of tax due by the H ndu wundivided famly. The
Legi sl ature has again made no provision for recovery of tax
by resort to the personal property of the nanager of the
H ndu undivided fam |y assessed to tax or by his arrest and
detention for default by the fanmly in paying the tax due.
[ 695 H696D]

JUDGVENT:

ClVIL APPELLATE/ ORIG NAL JURI SDI CTION: Civil Appeals Nos.
1319 and 1320 of 1966.

Appeal s by special | eave fromthe judgnments and orders dated
February 16, 1966 and February 1, 1966 of the Andhra Pradesh
Hi gh Court in Wit Appeals Nos. 143 of 1966 and 166 of 1965
respectively and Wit Petition No. 103 of 1966.
3Sup. C1/ 68-13

692

Petition under Art. 32 of the Constitution of India for the
enf orcenent of fundanental rights.

B.C. Msra, Om Prakash Gupta and MV.  Goswam , for the
appel | ant/petitioner (in all the natters).

B. Sen and R N. Sachthey, for the respondent (in all the
matters ).

The Judgnent of the Court was delivered by

Shah, J.. Kapurchand Shrimal a Hndu undivided famly-
conmitted default in paynment of incone-tax due by it for the
assessnent years 1955-56 to 1959-60. The l'nconme-t ax
Oficer, Special Investigation Circle, Hyderabad, issued
certificate on ,June 16, 1959, under s. 46 of the Incone-tax
Act, 1922, fox' recovery of tax due by the famly. Pursuant
to the certificate, properties of the H ndu undivided famly
novabl e and imovabl e and outstandings were attached for
realizing the tax dues.

In exercise of the powers conferred by r. 76 of Sch. Il of
the I ncone-tax Act, 1961, the Tax Recovery Oficer directed
on August 10, 1965, that Kapurchand Shrinal manager of the
famly be detained in civil prison for fifteen days. The
manager then noved a petition in the H gh Court of Andhra
Pradesh against the order of detention. The petition was
rejected by a single Judge of the Hi gh Court holding that
t he manager had, in contravention of r. 16(2) of “Sch. Il of
the Income-tax Act, 1961, dealt with the properties of the
famly after receiving notice of the issue of the tax
recovery certificate. I n appeal against that [ order, the
manager applied for |leave to raise the contention that where
a Hindu undivided fanily had committed default in paynent of
the tax, its Karta not being the assessee agai nst “whom the
certificate is issued,. is not liable to be detained for
recovery of tax due by the H ndu undivided famly. The High
Court declined to allow the contention to be raised and held
that the manager having acted in contravention of r. 16(2)

of Sch. Il of the Income-tax Act, 1961, the ingredients of
r. 73 were attracted and he was liable to be detained in
civil prison. A, day before this order was passed the

appellant filed another petition under Art. 226 of the
Constitution challenging the validity of the proceedings
against him on the ground that he was not a "defaulter".
That petition was disnissed by the Hi gh Court holding that
the wearlier judgnent of the High Court operated to bar
investigation into the plea raised.

Appeal s Nos. 1319 & 1320 of 1966 arise out of the orders
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nmade by the High Court in the two petitions under Art. 226
of the Constitution. The manager was, after the order of
t he High
693
Court, arrested and sent to prison for six nonths. The
manager t hen filed petition under Art. 32 of the
Constitution praying for a wit in the nature of habeas
corpus for an order for his release from the custody of
Superintendent District Prison, Hyderabad. In our judgment
the claim of the nanager that he is not liable to be
arrested and detained in prison for failure to satisfy the
tax due by the Hindu undivided famly in enforcement of the
certificate issued wunder s. 222 of the Income-tax Act,
1961, , nust be uphel d.
By virtue of s. 297(2)(j), notw thstanding the repeal of the
Indian Income-tax Act, 1922, any stun payable by way of
i ncome-tax, super-tax, interest; penalty or otherw se under
the I ncone-tax Act, 1922, may be recovered under the Act of
1961, but 'without prejudice to any action already taken for
t he recovery of such sum under the repeal ed Act .
Proceedi ngs coul d therefore be taken for recovery of the tax
due for the assessment years 1955-56 to 1959-60 by the Hindu
undi vided fam |y under the Incone-tax Act of 1961. Secti on
220 of Act 1961 deal's with paynent of tax and the conditions
in which an assessee may be deened to' be in default. Under
the Act tax assessed has to be paid within thirty-five days
of the service of a notice of demand: if the anpbunt is not
paid within the tine limted at the place and to the person
mentioned in the said notice, the assessee shall be deened
to be in default. Section 222 provides for the issue of
certificate to the Tax Recovery Oficer. It provides, in so
far as it is materi al
"( 1) Wen an assessee is in default " or is
deened to be in default in naking a paynent of
tax, the Incone-tax Oficer may forward to the
Tax Recovery Oficera certificate under his
si gnature specifying the anmount of arrears due
from the assessee, and the Tax Recovery
O ficer on receipt of such certificate, shal
proceed to recover from such assessee the
amount specified therein by one or nore of the
nodes mentioned bel ow, in accordance with the
rules laid down in the Second Schedul e--
(a) attachment and sale of the assessee’s
novabl e property;
(b) attachnment and sal e of the assessee’s
i movabl e
property;
(c) arrest of the assessee and hi s
detention in prison
(d) appointing a receiver for t he
management of

the assessee’s npvable and i movabl e
properties".
By r. 1 (b) of Sch.-1l of the Inconme-tax Act, 1961,
"defaulter™"" nmeans t he assessee nent i oned in t he
certificate. Rule 2 provides
694

that when a certificate has been received by the Tax
Recovery O ficer fromthe Inconme-tax Oficer for recovery of
arrears under Sch. 11, the Tax Recovery Oficer shah cause
to be served upon the defaulter a notice requiring the
defaulter to pay the amount specified in the certificate
within fifteen days fromthe date of service of the notice
and intimating that in default steps would b.e taken to
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realise the anount under the Schedule. Rule 16 provides
that where a notice has been served on a defaulter under r.
2, the defaulter shall not be conpetent to nortgage, charge,
| ease or otherwi se deal with any property belonging to him
except with the perm ssion of the Tax Recovery Oficer
Rul e 73 provides that no order for the arrest and detention
in civil prison of a defaulter shah be nade unless the Tax
Recovery O ficer has, issued and served a notice wupon the
defaulter calling upon himto appear on the date specified
in the notice and to show cause why he should not be
conmitted to the civil prison, and unless the Tax Recovery
Oficer, for reasons to be recorded in witing, is satisfied
and that the defaulter with the object or effect of
obstructing the execution of the certificate, has, after the
receipt of the certificate in the office of the Tax Recovery
O ficer, dishonestly transferred, conceal ed, or renoved any
part of his property; and (b) that the defaulter has, or has
had since the receipt of the certificate in the office of
the Tax Recovery Oficer, the neans to pay the arrears or
sonme substantial part thereof and refuses or neglects or has
refused or neglected to pay the same. Rule 76 provides for
the issue of an order of detention of the defaulter by the
Tax Recovery O ficer.

The schene of the lncone-tax Act, 1961, is to treat the
assessee failing /'to pay the tax due wthin the period
prescribed a defaulter. The Inconme-tax O ficer nay, where
t he assessee is found to be in default, issue a
certificate for recovery and forward it to the Tax Recovery
Oficer specifying the anount of  arrears due from the
assessee. The anount due may be recovered by resort to any
one or nore of the four nodes prescribed by s. 222 of the
Act. If the defaulter fails to conply with a notice issued
by the Tax Recovery Oficer requiring the defaulter to pay
the ambunt within fifteen days fromthe date of the | service
of the notice, proceedings for recovery may be taken agai nst
the assessee for recovery of "the tax. But under the schene
of the Act and the Rules, the assessee alone may be treated
in default. The Act and the Rules contenplate ‘that the
notice for paynment of the tax arrears may be issued against
the assessee, and proceedi ngs for recovery of the tax may be
taken agai nst the assessee al one. Under the Income-tax Act,
1961, a Hi ndu undivided famly is a distinct taxable entity.
apart from the individual nenbers who constitute that
famly. Section 4 of the Inconme-tax Act charges tax for any
assessment year, the total incone of the previous

695

year of every person and 'person’ is definedins. 2 (31 )
as including--(i) an individual, (u) a H ndu undivided
famly, (iii) a conpany, (iv ) afirm (v ) an . association
of persons or a body of individuals, whether |ncorporated or
not, (vi) a local authority and (vii) every artificia
juridical person, not falling within any of the preceding
sub- cl auses. The Legislature having treated a Hi ndu
undivided family as a taxable entity distinct from the
i ndi vidual nenbers constituting it, and proceedings for
assessment and recovery of tax having been taken agai nst the
H ndu undivided famly, it was not open to the Tax Recovery
Oficer to initiate proceedings agai nst the manager of the
Hi ndu undivided famly for his arrest and detention. It is
true that if properties of the famly novable and i movable
are to be attached, proceedings nmay be started against the
H ndu undivided fam |y and the nanager represents the famly
in proceedi ngs before the Tax Recovery Oficer. But by the
clearest inplication of the statute the assessee al one may
be deened to be in default for non-paynent of tax, and
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liability to arrest and detention on failure to pay the tax
due is also incurred by the assessee alone. The manager by
virtue of his status is conpetent to represent the Hindu
undi vided famly, but on that account he cannot for the
purpose of s. 222 of the Act of 1961 be deemed to be the
assessee when the assessnent is made against the Hindu
undivided family and certificate for recovery 1is issued
agai nst the famly.

Counsel for the Revenue invited our attention to s. 140(b)
and s. 282(2) of the Inconme-tax Act, 1961, in support of his
contention that when tax is assessed against the Hindu
undivided family there is no distinction between the
representative status of the manager of the fanily and his
personal status. Section 140(b) authorises the nanager in
the case of a Hi ndu undivided farofly to sign and verify the
return of income, and s. 282(2) provides for the npde of
service of notice or requisition issued under the Act,
anongst- others, against a Hndu undivided famly. But
because the manager of a Hndu undivided famly is
authorised “to sign and verify the return of incone and a
notice under —the Act coul'd be served upon himwhen it is
addressed to a Hindu undivided family and such service is
treated as service upon the H ndu undivided famly for the
purpose of the Act, the manager cannot be deened to be the
assessee where the/incone assessed is of the H ndu undivi ded
famly. The expression 'assessee’ under s. 2(7) nmeans a
person by whom any tax or any other sum-of nmoney is payable
under the Act, andincludes--(a) every person in respect of
whom any proceedi ng under the Act has been taken for the
assessment of his ‘incone or of the income of any other
person in respect of which heis assessable, or of the |oss
sustained by himor by such other person, or of the anount
of refund due to himor to such other person; (bh) every
person who i s deened

696

to be an assessee under any provisions of the Act; (c) every
person who is deenmed to be an assessee in default under any
provisions of the Act. For purposes of cl. (a) the person
agai nst whom any proceedi ng under the Act has been taken is
deenmed an assessee: but that necessarily postulates that the
proceeding should be Ilawfully taken against the person
bef ore he could be deened to be an assessee for the purpose
of s.. 222.or r. 2 and r.73. There is no provision in the
Act which deens the manager to be the assessee, for the
purpose of assessnent and recovery of tax,-when-the _incone
of the H ndu undivided fanily of which he is the manager is
assessed to tax. Nor is there any provision enabling the
I ncome-tax O ficer or the Tax Recovery Oficer to treat. the
manager of the Hindu undivided famly as an assessee in
default under the provisions of the Act. Section 160
provides for treating a person as a representative -assessee
and s. 161 prescribes the liability of a representative
assessee. Section 179 makes a special provision f or
rendering the Directors of private company in |iquidation to
be jointly and severally liable for the payment of tax which
cannot be recovered fromthe assets of the private conpany
in liquidation. The Legislature has made no such provision
for recovery of tax by resort to the personal property of
the manager of the Hindu undivided famly, or by his arrest
and detention for default by the famly in paying the tax
due.

Sections 276, 276A, 277 and 278 on which reliance was pl aced
by counsel for the Revenue in support of his argunment also
do not assist him These sections occur in a chapter
relating to penalties, and they seek to penalise failure to
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carry out specific provisions nmentioned therein. W are
unable to hold that the expression "person” in ss. 276,
276A and 277 is used mthe sense in which it is defined in
s. 2 (31 ) of the Act. For each specific act which is
deened to be an offence under those provisions, an
i ndi vidual who without reasonabl e cause or excuse fails to
do the acts prescribed by statute or acts in a nanner
contrary to the statute or nmakes a declaration on oath which
he believed to be false or does not believe to be true, is
made liable to be punished. Section 278 penalises the
abetnent or inducing any person to nake and deliver an
account, statenent of declaration relating to any income
chargeable to tax whichis false and which he either knows
to be false or does not believe to. be true. |In the context
in which the expression "person" occurs in ss. 276, 276A,
277 and 278, there can be no doubt that it seeks to penalise
only those individuals who fail to carry out the duty case
by the specific provisions of the statute. or are otherw se
responsi bl'e for the acts done. ~For the default of the Hi ndu
undi vided fanily, therefore. in paynent of tax. the Karta
cannot be-arrested and detained in prison

697

The High Court, we think, took a sonewhat technical view in
declining to allow the contention raised by the appellant in
the first wit petition presented before the H gh Court that
he was not liable to be arrested and inprisoned for non-
paynment of the tax arrears, since he'was not an assessee.
and then in treating the judgnent of the H gh Court in the
first wit petition operating constructively as res judicata
in the second petition

The appeals are all owed and the order of detention passed by
the Tax Recovery O ficer against the appellant is decl ared
unaut hori zed. No order in Petition No. 103 of 1966. The
appellant will be entitled to his costs in Appeal No.. 1320
of 1966 in all the three Courts. There will be no order as
to costs in Appeal No. 1319 of 1966 and Wit Petition No.
103 of 1966.

Y. P. Appeal s al | owed.
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