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1. Leave granted.

2. Chal l enge in'this appeal is to the order passed by a
| ear ned Single Judge of the Cal cutta Hi gh Court dism ssing
the application filed by the appellant under Section 401 read
with Section 482 of the Code of Crimnal Procedure, 1973 (in
short the "Cr.P.C ). Challenge in the said application was to
the order dated 26.9.2006 passed by learned Additiona
Sessions Judge, 7th Fast Track Court, Calcutta in Crimna
Revi si on No. 36 of 2006 by whichthe order dated 2.2.,2006
passed by | earned Metropolitan Magistrate 11th Court,
Calcutta in Case No. C 510 of 2003 was upheld. Learned

Magi strate has rejected the appellant’s prayer for dispensing
wi th her examination under Section 313 Cr.P.C. by exanining
of the pleader who was to represent her under Section 205
Cr.P.C. The proceeding was one under Section 138 of the
Negoti abl e I nstrunments Act, 1881 (in short the "N 1 Act’).
Appel | ant appeared before | earned Magi strate on 2.6.2003 and
was rel eased on bail. On 31.1.2004 she was exam ned under
Section 251 Cr.P.C. Since she was absent on 3.7.2004,

warrant of arrest was issued agai nst her but on 20.7.2004 she
surrendered before | earned Magi strate and was rel eased on
bail. Recording of evidence was conpl eted and 5th My, 2005
was fixed for her exam nation under Section 313 C.P.C / But
on that date she was absent and a prayer was nmde for

adj ournnent. The date was adjourned to 12.5.2005. ~ On that
date appellant filed a petition purported to be under 'Section
313 (1)(b) of Cr.P.C. Another petition was filed on 23.8.2005
under Section 205 Cr.P.C. Learned Magistrate all owed the
petition filed under Section 205 Cr.P.C. on 2.2.2006 subject to
the condition that the appellant shall appear before the Court
as and when called. But the petition under Section 313(1)(b)
Cr.P.C. was rejected.

3. Learned Magistrate fixed 6.3.2006 for exam nation of the
accused under Section 313 Cr.P.C. and directed the appell ant

to be personally present on that date. It is against this order
of | earned Magistrate a revision was filed before | earned
Addi ti onal Sessions Judge who confirmed the order. The order
was chal | enged before the Hi gh Court, which as noted above
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the sane was rejected

4, Learned counsel for the appellant submitted that in view
of this Court’s order in Chandu Lal Chandraker v. Puran Ma

& Anr. (AR 1988 SC 2163) the prayer shoul d have been
accepted. It was pointed out that whether in summons
procedure case the accused shoul d be exenpted from persona
exam nati on under Section 313 (1)(b), the Court has exercised
judicial discretion. The word 'nay’ occurring in the proviso
clearly indicates that |earned Magistrate may or may not
keepi ng the exi gency of the circunstances allow the prayer of
the appellant for exenption from personal examn nation under
Section 313 Cr.P.C. According to himon the factual position
when the appellant was permitted to be represented in terms
of Section 205 Cr.P.C., the courts bel ow had erroneously
rejected the prayer.

5. It is pointed out that question as to at what stage of the
trial the personal appearance of the accused was di spensed

with under Section 205 Cr.P.C. is not material because the

fact is that on the prayer of the appellant the petition under
Section 205 was all owed before the exenption of the accused

under Section 313 Cr.P.C. Merely because the prayer was

al  owed only al nost ‘on the conclusion of the trial cannot be a
ground to reject a/'petition filed under the proviso to Section

313 (1)(b) C.P.C

6. Learned counsel for the respondent No. 1l supported the
i mpugned order of the H gh Court.

7. A few deci sions of this Court need to be noticed in this
cont ext .
8 I n Bi bhuti Bhusan Das Gupta & Anr. v. State of West

Bengal (AIR 1969 SC 381), this Court held that the pleader
cannot represent the accused for the purpose of Section 342 of
the Code of Crimnal Procedure, 1898 (hereinafter referred to
as 'O d Code’) which is presently Section 313 Cr.P.C.

9. Section 313 C.P.C. reads as foll ows:

"313. Power to exam ne the accused.\027(1) In every
inquiry or trial, for the purpose of enabling the
accused personally to explain any circunstances
appearing in the evidence against him the court\027

(a) may at any stage, without previously warning the
accused, put such questions to himas the court

consi ders necessary;

(b) shall, after the witnesses for the prosecution
have been exam ned and before he is called on for
hi s defence, question himgenerally on the case:

Provided that in a summons case, where the

court has dispensed with the personal attendance of
the accused, it may al so dispense with his

exam nati on under clause (b).

(2) No oath shall be adm nistered to the accused
when he is exam ned under sub-section (1).

(3) The accused shall not render hinself liable to
puni shment by refusing to answer such questions,
or by giving false answers to them




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of 8

(4) The answers given by the accused nmay be taken
into consideration in such inquiry or trial, and put
in evidence for or against himin any other inquiry
into, or trial for, any other offence which such
answers may tend to show he has commtted."”

10. The forerunner of the said provision in the Ad Code was
Section 342 therein. It was worded thus:

"342. (1) For the purpose of enabling the accused to
expl ain any circunstances appearing in the

evi dence against him the court may, at any stage of
any inquiry or trial, wi thout previously warning the
accused, put such questions to himas the court

consi ders necessary, and shall, for the purpose

af oresai d, question himgenerally on the case after
the witnesses for the prosecution have been

exam ned and beforehe is called on for his defence.

(2) The accused shall not render hinself liable to
puni shment by refusing to answer such questions,

or by giving false answers to thenm but the court
and the jury (if any) may draw such inference from
such refusal or answers as it thinks just.

(3) The answers given by the accused may be taken
into consideration.in such inquiry or-trial, and put
in evidence for or against himin any other inquiry
into, or trial for, any other offence which such
answers may tend to show he has committed.

(4) No oath shall be adm nistered to the accused
when he is exam ned under sub-section (1)."

11. Dealing with the positionias the section remained in the
original formunder the A d Code, a three-Judge Bench of this
Court in Hate Singh Bhagat Singh v. State of Madhya Bhar at

(AR 1953 SC 468) that:

"The statements of the accused recorded by

the Committing Magi strate and the Sessions
Judge are intended in India to take the place of
what in England and in Anerica he woul d be

free to state in his own way in the wtness-box.
They have to be received in evidence and
treated as evidence and be duly considered at
the trial."

12. Parliament, thereafter, introduced Section 342-A in the
A d Code (which corresponds to Section 315 of the present

Code) by which perm ssion is given to an accused to of fer
himsel f to be examined as a witness if he so chose.

13. In Bi bhuti Bhusan Das Gupta's case (supra) another
t hree-Judge Bench dealing with the conbi ned operation of
Sections 342 and 342-A of the A d Code made the follow ng
observations:

"Under Section 342-A only the accused can

gi ve evidence in person and his pleader’s

evi dence cannot be treated as his. The answers
of the accused under Section 342 is intended
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to be a substitute for the evidence which he
can give as a witness under Section 342-A. The
privilege and the duty of answering questions
under Section 342 cannot be delegated to a

pl eader. No doubt the form of the summons
show t hat the pl eader nmay answer the charges
agai nst the accused, but in so answering the
charges, he cannot do what only the accused
can do personally. The pl eader may be
permitted to represent the accused while the
prosecution evidence is being taken. But at the
cl ose of the prosecution evidence the accused
nust be questioned and hi's pl eader cannot be
examned in his place."

14. The Law Commi-ssion-in its 41st Report considered the
af oresai d deci sions and al so various other points of view

hi ghl i ghted by legal nen and then nmade the report after
reachi ng the concl usion that:

(i) in summpbns cases where the persona
attendance of the accused has been di spensed
wi th, either under Section 205 or under
Section 540-A, the court should have a power
to di spense with hi's exanm nation; and

(ii) in other cases, ‘even where his persona
att endance has been di spensed with, the
accused shoul d be exani ned personally:

15. The said recommendati on _has been followed up by
Parliament and Section 313 of the Code, as is presently

worded, is the result of it. It would appear prima facie that the
court has discretion to dispense with the physical presence of
an accused during such questioning only in sumobns cases

and in all other cases it is incunbent on the court to question
the accused personally after closing prosecution evidence.
Nonet hel ess, the Law Conmm ssion was conscious that the rule

may have to be rel axed eventual ly, particularly when there is

i mprovenent in literacy and legal-aid facilitiesin the country.
Thi s thinking can be discerned fromthe foll owing suggestion
made by the Law Conmi ssion in the sane report:

"W have, after considering the various aspects
of the matter as summari sed above, cone to

the conclusion that Section 342 should not be
del eted. In our opinion, the stage has not yet
cone for it being renpved fromthe statute-
book. Wth further increase in literacy and
with better facilities for legal aid, it may be
possible to take that step in the future."

16. The position has to be considered in the present set-up,
particularly after the | apse of nore than a quarter of ‘a century
t hrough which period revolutionary changes in the technology

of communi cati on and transm ssion have taken place, thanks

to the advent of conputerisation. There is narked

i mprovenent in the facilities for legal aid in the country during
the preceding twenty-five years. Hence a fresh | ook can be

made now. W are mindful of the fact that a two-Judge Bench

in Usha K Pillai (1993 (3) SCC 208) has found that the

exam nati on of an accused personally can be di spensed with

only in sunmons case. Their Lordshi ps were considering a

case where the offence involved was Section 363 | PC. The two-
Judge Bench held thus: (SCC pp. 212-13, para 4)
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"A warrant case is defined as one relating to an
of fence puni shable with death, inprisonnent
for life or inprisonment for a term exceedi ng
two years. Since an of fence under Section 363
| PC is punishable with inprisonnent for a
term exceeding two years it is a warrant case
and not a summons case. Therefore, even in
cases where the court has dispensed with the
personal attendance of the accused under
Section 205(1) or Section 317 of the Code, the
court cannot dispense with the exam nation of
the accused under clause (b) of Section 313 of
t he Code because such exanmination is

nmandat ory. "

17. Cont extual | y we cannot. bypass the decision of a three-
Judge Bench of this Court in Shivaji Sahabrao Bobade v. State

of Maharashtra (1973 (2) SCC 793) as the Bench has wi dened

the sweep of the provision concerning exam nation of the

accused after closing prosecution evidence. Learned Judges in
that case were considering the fallout of omission to put to the
accused a question on avital circunstance appearing agai nst
himin the prosecution evidence. The three-Judge Bench nade

the follow ng observations therein: (SCC p. 806, para 16)

"It istrite law, neverthel ess fundamental, that
the prisoner’s attention should be drawn to
every incul patory material so as to enable him
to explain it. Thisis the basic fairness of a
crimnal trial and failures inthis area may
gravely inperil the validity of the trial itself, if
consequential mscarriage of justice has

fl owed. However, where such an onission has
occurred it does not ipso facto vitiate the
proceedi ngs and prejudi ce occasioned by such

def ect nust be established by the accused. In
the event of evidentiary material 'not being put
to the accused, the court nust ordinarily
eschew such material from consideration. It is
al so open to the appellate court to call upon
the counsel for the accused to show what

expl anati on the accused has as regards the

ci rcunst ances establ i shed agai nst hi m but not
put to himand if the accused is unable to offer
the appellate court any plausible or reasonabl e
expl anati on of such circunstances, the court

may assune that no acceptable answer exists

and that even if the accused had been
guestioned at the proper tinme in the trial court
he woul d not have been able to furnish any

good ground to get out of the circunstances on
which the trial court had relied for its

convi ction."

18. The above approach shows that sone dilution of the

ri gour of the provision can be nade even in the light of a
contention raised by the accused that non-questioning himon

a vital circunmstance by the trial court has caused prejudice to
him The expl anation offered by the counsel of the accused at
the appell ate stage was held to be a sufficient substitute for
the answers given by the accused hinsel f.

19. What is the object of examination of an accused under
Section 313 of the Code? The section itself declares the object
in explicit language that it is "for the purpose of enabling the
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accused personally to explain any circunstances appearing in
the evidence against him'. In Jai Dev v. State of Punjab
(AI'R1963 SC 612) Gaj endragadkar, J. (as he then was)
speaking for a three-Judge Bench has focussed on the
ultimate test in determ ni ng whether the provision has been
fairly complied with. He observed thus:

"The ultimte test in determ ning whether or
not the accused has been fairly exam ned

under Section 342 would be to inquire

whet her, having regard to all the questions put
to him he did get an opportunity to say what
he wanted to say in respect of prosecution case
against him If it appears that the exam nation
of the accused person was defective and

thereby a prejudice has been caused to him

that woul d no doubt be a serious infirmty."

20. Thus it is well settled that the provision is mainly
i ntended to benefit the accused and as its corollary to benefit
the court -in reaching the final conclusion

21. At the same time it should be borne in mnd that the
provision is not intended to nail himto any position, but to
conply with the nost salutary principle of natural justice
enshrined in the naximaudi alteram partem The word "nay"

in clause (a) of sub-section (1) in Section 313 of the Code

i ndi cates, wi thout ‘any doubt, that even if the court does not
put any question under that clause the accused cannot raise
any grievance for it. But if the court fails to put the needed
guestion under clause (b) of the sub-section it would result in
a handicap to the accused and he can legitinmately clai mthat
no evi dence, w thout affording himthe opportunity to explain
can be used against him It is nowwell settled that a

ci rcunst ance about whi ch the accused was not asked to

expl ai n cannot be used agai nst him

22. But the situation to be considered now is whether, wth
the revolutionary change in technology of comunicati on and
transm ssion and the marked inprovenent in facilities for

legal aid in the country, is it necessary that in-all cases the
accused must answer by personally remai ning present in

court. We clarify that this is the requirenent and woul d bethe
general rule. However, if renaining present involves undue
hardshi p and | arge expense, could the court-not alleviate the
difficulties. If the court holds the view that the situation in
whi ch he made such a plea is genuine, should the court say

that he has no escape but he nust undergo all the tribul ations
and hardshi ps and answer such questions personally

presenting hinself in court. If there are other accused in the
sanme case, and the court has al ready conpl eted their
guestioni ng, should they too wait for long without their case
reaching finality, or without registering further progress of
their trial until their co-accused is able to attend the court
personal Iy and answer the court questions? Wiy should a
crimnal court be rendered hel pless in such a situation?

23. The one category of offences which is specifically
exenpted fromthe rigour of Section 313(1)(b) of the Code is
"sumons cases”. It nust be renenbered that every case in
which the offence triable is punishable with inprisonnent for
a termnot exceeding two years is a "summpbns case". Thus, al
ot her offences generally belong to a different category

al t oget her anong whi ch are included of fences punishable with
varyi ng sentences frominprisonnent for three years up to
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i mprisonnent for life and even right up to death penalty.

Hence there are several offences in that category which are far
| ess serious in gravity conpared with grave and very grave

of fences. Even in cases involving | ess serious offences, can not
the court extend a hel ping hand to an accused who is placed

in a predi canent deserving such a hel p?

24, Section 243(1) of the Code enabl es the accused, who is
involved in the trial of warrant case instituted on police report,
to put in any witten statenent. Wen any such statenment is
filed the court is obliged to make it part of the record of the
case. Even if such case is not instituted on police report the
accused has the same right (vide Section 247). Even the

accused involved in offences exclusively triable by the Court of
Sessi on can al so exercise such a right to put in witten
statenments (Section 233(2) of the Code). It is comon

know edge that nost of such witten statements, if not all, are
prepared by the counsel of the accused. If such witten
statenents can be treated as statenments directly emanating
fromthe ‘accused, hook, |ineand sinker, why not the answers
given by himin the manner set out hereinafter, in specia
contingenci es, be afforded the sane worth.

25. We think that a pragmatic and humani stic approach is
warranted in regard to such special exigencies. The word
"shall" in clause (b) to Section 313(1) of the Code is to be

interpreted as obligatory on the court and it should be

conplied with when'it is for the benefit of the accused. But if it
works to his great prejudice and-di-sadvantage the court

shoul d, in appropriate cases, e.g., if the accused satisfies the
court that he is unable to reach the venue of the court, except
by bearing huge expenditure or that he is unable to travel the

| ong journey due to physical incapacity or some such ot her
hardshi p, relieve himof such hardship and at the sane time
adopt a measure to conmply with the requirements in Section

313 of the Code in a substantial manner. How could this be

achi eved?

26. If the accused (who is already exenpted from personally
appearing in the court) nmakes an application to the court
prayi ng that he may be allowed to answer the questions

wi t hout naking his physical presence in court on account of
justifying exigency the court can pass appropriate orders
thereon, provided such application is acconpani ed by an
affidavit sworn to by the accused hinself containing the
following matters:

(a) A narration of facts to satisfy the court of
his real difficulties to be physically present in
court for giving such answers.

(b) An assurance that no prejudi ce would be
caused to him in any manner, by di spensing

with his personal presence during such
guesti oni ng.

(c) An undertaking that he would not raise any
gri evance on that score at any stage of the

case.

27. If the court is satisfied of the genuineness of the
statenments made by the accused in the said application and
affidavit it is open to the court to supply the questionnaire to
hi s advocate (containing the questions which the court n ght

put to himunder Section 313 of the Code) and fix the tine

wi thin which the sane has to be returned duly answered by

the accused together with a properly authenticated affidavit
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that those answers were given by the accused hinself. He

should affix his signature on all the sheets of the answered
guestionnaire. However, if he does not wish to give any answer
to any of the questions he is free to indicate that fact at the
appropriate place in the questionnaire (as a matter of
precaution the court may keep photocopy or carbon copy of

the questionnaire before it is supplied to the accused for an
answer). |If the accused fails to return the questionnaire duly
answered as aforesaid within the tine or extended time

granted by the court, he shall forfeit his right to seek persona
exenption fromcourt during such questioning. The Court has
also to ensure that the inaginative response of the counsel is
intended to be availed to be a substitute for taking statenent
of accused.

28. In our opinion, if the above course is adopted in
exceptional exigency it would not violate the |egislative intent
envi saged in Section 313 of the Code.

29. The above position was indicated in Basav Raj R Patil v.
State of Karnataka (2000 (8) SCC 740).

30. It is true that in Chandu Lal Chandraker’s case (supra)
two Hon’ bl e Judges have taken a view supporting that of the
appellant. It appears-that in said case no reference was made

to Bi bhuti Bhusan Das CGupta's case (supra).

31. Judged i n the background of principles set out in Basav
Raj R Patil’'s case (supra) the inevitable conclusion is that the
H gh Court’s inmpugned order does not suffer from any

infirmty to warrant interference.

32. Appeal is dism ssed.




