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The folllowi ng Oder of the Court was delivered

Heard the | earned Am cus Curiae and the counsel for the parties.

I n pending Appeal s | earned Amicus Curiae is required to approach this Court
for appropriate directions including the manner of working of the Ad-hoc
Committee in the matter of recognition, renewal including grant of

perm ssion in respect of medical colleges.

Reasons for seeking this relief is, as contended by the senior counsel M.
Sal ve and M. Venugopal an, tthat for sonme reason Central Governnent granted
perm ssion to increase the strength of students in nedical colleges in

viol ation of Section 10A of the Indian Medical Council Act, 1956
(hereinafter referred to as the "Act") and the Regul ations franed by

Medi cal Council of India.

This Ad-hoc Conmittee was appointed by this Court’s order dated 20th
Noverber, 2002. Rel evant part of this order is as under

"...For enhancing the confidence of the people in-the forthcom ng of the
Medi cal Council of India, which is having wde powers under the Mdica
Council Act, 1956, we order accordingly. W appoint a Commttee of four
em nent doctors nanmely, Dr. N Rangabashyam of Chennai, Prof. P.N. Tandon
of New Del hi, Dr. S.K Bhansali of Munbai and Dr. (Ms.) S. Kant of

Bangal ore, as nenbers of Ad-hoc Committee to assist and nominate the work
of the Medical Council of India, The Ad-hoc Conmittee would work

har moni ously and in full cooperation with the Executive Conmittee of the
Council. The Conmittee woul d associate itself particularly in selection and
appoi nt nent of Inspectors and scrutinize their reports and naking
recomendati ons for grant of recognition to nedical coll ege.

I f any menmber of the Ad-hoc Committee in course of working finds any
practical or legal difficulty, it would be open for hinmfthemto approach
this Court for appropriate orders through | earned senior counsel M. Harish
N. Salve (Amicus Curiae). It would also be open to themto make
recomendati ons how the functioning of the Executive Conmitttee can be nmade
nore effectively and pronpt...... "

Thereafter, the Ad-hoc Committee started its work in harnmony with the
Executive Committee of Medical Council of India overseeing, inter alia, the
process of inspection of colleges and dealing with the recommendati on to be
nmade for the recognition/grant of perm ssion to such colleges.

The contention which is raised in the present |1.As. is with regard to the
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exerci se of power by the Central Governnent by by-passing the MC |. as
wel | as the provisions of Section 10A of the Act.

This Court has repeatedly considered the provisions of the Act and held
that statutory provisions and rules prescribed for Medical education should
be strictly adhered to. As early as in the case of A P. Christians Medica
Educati onal Society v. Government of A P., [1986] 2 SCC 667 (p. 678
paral O, the Court observed thus :

"Any direction of the nature sought by Shri Venugopal would be in clear
transgression of the provisions of the University Act and the Regul ations
of the University. W cannot by our fiat direct the University to disobey
the statute to which it owes its existence and the regul ati ons nade by the
University itself. W cannot imagi ne anything nore destructive of the rule
of law than a direction by the Court to disobey the |aw'

Thereafter, in 1994 again, this Court considered this aspect in State of
Punj ab v. Renuka Singla, [1994] 1 SCC 175 (p. 178 para 8) and held thus :

"The Hi gh Courts or the Suprene Court cannot be generous or liberal in

i ssuing such directions which i n substance anobunt to directing the
authorities concerned to violate their own statutory rules and regul ati ons,
in respect of adm ssions of students. Technical education, including

nmedi cal education, requires infrastructure to cope with the requirenment of
gi ving proper education to the students, who are admtted. Taking into
consi deration the infrastructure equipnent, staff, the linit of the nunber
of admi ssions is fixed either by the Medical Council of India or Denta
Counci|l of India. The Hi gh Court cannot disturb that bal ance between the
capacity of the institution and number of adm ssions, on ’'comnpassi onate
ground’ . The Hi gh Courts should be conscious of the fact that in this
process they are affecting the education of the students who have al ready
been admitted, against the fixed seats, aftera very tough conpetitive
exam nati on. There does not appear to be any justification on the part of
the High Court, in the present case, to direct adm ssion of respondent no.
1 on 'conpassionate ground’ and to issue a fiat to create an additiona
seat which ampunts to a direction to violate Section 10-A and Section 10-
B(3) of the Dentists Act."

The reason for taking this much caution is well reflected in the decision
rendered by this Court in Medical Council of India v. State of Karnataka,
[1998] 6 SCC 131 (p.157 para 29) wherein the Court held as under

"29. A nedical student requires gruelling study and that can be done only
if proper facilities are available in a nedical college and the hospita
attached to it has to be well equipped and the teaching faculty and doctors
have to be conpetent enough that when a nmedical student comes out, he is
perfect in the science of treatment of human beings and is not found
wanting in any way. The country does not want hal f-baked nedica

prof essional s com ng out of nedical colleges when they did not have ful
facilities of teaching and were not exposed to the patients and their

ail ments during the course of their study."

This case was referred to with approval in case of K S. Bhoir v. State of
Maharashtra & Others, [2001] 10 SCC 264. The Court al so held that the
conpliance with the requirements under the Act and the regul ations being
mandatory in absence of their conpliance, no pernission could be granted by
the Central CGovernnent for the increase in adnission capacity in any course
in any Medical College. The Court further held that for one time increase
in adm ssion capacity the coll eges should have submtted the schene
prepared in accordance with the Act and the Regul ations to the Centra
Government Despite the aforesaid law, it is contended by the | earned senior
counsel M. Venugopal for the Medical Council as well as by the |earned

Am cus Curiae M. Salve that the Central Government by-passed the Medica
Council and the Act and had issued various orders granting perm ssions to

i ncrease the strength of the students in sonme coll eges or renewal of
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perm ssion to the nedical Colleges. As against this; M. Rakesh Dw vedi

| ear ned senior counsel for the Uniion of India subnitted that the Centra
Covernment has neither by-passed the Medical Council nor the statutory
requi renents for grant for permssion to increase the strength of the
students in existing medical colleges/renewal of perm ssion for the
col | ege.

No doubt for decisding the question-whether the perm ssion granted by the
Central CGovernnment is without conmplying with the statutory requirenment and
thus violative of Sections 10A and 10B of the Act requires consideration

However, prima facie, there appears to be substance in what is contended by
the | earned senior counsel for the Medical Council as well as Amiens Curiae
that on 23nd January, 2003, the Medical Council of I|India had brought the
following to the notice of the Central Governnent

"Sir,

| amdirected to informyou that inspection for renewal of permssion for
admi ssion of 3rd batch of students for the academ c session 2002-2003 at
CGover nent _Medical Coll ege, Anantapur was carried out by the Counci

I nspectors on 30th & 31st July, 2002 and the inspection report was

consi dered by the Executive Conmittee at its meeting held on 5.8.2002. On
goi ng through the inspection report the Committee observed that 34 of the
faculty nenbers i.e. 6 - Professions, 16 - Readers and 12 - Assistant
Prof essions joined the institution on 27.7.2002 i.e. 3 days before the

i nspection after transfer from other Government Medical Colleges of the
State.

In view of the above and ot her deficiencies pointed out in the inspection
report, the Commttee decided to defer the consideration of the matter for
obtaining the information fromthe

Director, Medical Education, Governnent of Andhra Pradesh and coll ege
authorities as to how the resultant vacancies created with the transfer of
teachers fromthe Governnent Medical colleges to this coll ege have been
filled up.

On receipt of above clarification and the conpliance on rectification of
the deficiencies fromthe Director, Covt. of Andhra Pradesh the matter was
again placed before the Executive Comrittee at its neeting held on

31.10. 2002 where it was decided to verify the sane by way of an inspection
I nspection to verify the conpliance was carried out by the Counci

I nspectors on 2nd & 3rd Jan., 2003 and the conpliance verification

i nspection report was considered by the Executive Conmittee at its neeting
hel d on 9.1.2003 where the nmenbers of the ad hoc Committee as per the
Hon’ bl e Suprene Court order dated 20.11.2002 were al so present. The

deci sion taken by the Executive Committee is recorded as under for your

i nformati on and necessary action :

"The Executive Conmittee on persual of the conpliance verification report
(2nd & 3rd Jan., 2003) of Covernment Medical College, Anantapur, noted that
the coll ege has already adm tted students against the acadeni c session
2002- 2003 (3rd batch) without getting the perm ssion renewed by the Centra
Gover nnent as under

(a) 99 students including 14 NRI students against the session 2002-03.
(b) 14 NRI students the batch 2000-01 against this session (Total 113
student s)

Thus the college has not only adm tted students agai nst the said session
wi t hout getting the permission renewed by the Central Governnent but has
al so increased the seats from 100 to 113 which calls for action u/s 10B of
the .M C. Act, 1956.
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The Executive Committee therefore, decided to initiate action u/s 10B of
the .M C Act, 1956 agai nst the admi ssions made by the college authorities
for the academ c session 2002-03 wi thout getting the permn ssion renewed by
the Central Government for which the institution be directed to send a
merit wise list to the Council imrediately. The Conmittee al so deci ded that
the Central Governnment may be requested to take up the matter with the
Secretary (Medical Education) and Director, Medical Education Governnent of
Andhra Pradesh to take steps to rectify the violations inmrediately.

Since, the college had already adnitted students for the acaden c session
2002-03, the Conmittee decided not to consider the inspection report
carried out for renewal for perm ssion for adm ssion of 3rd batch of
students at Governnent Medical College. Anantapur."

Despite this, it appears that by order dated 21st August, 2003, the
Director, Mnistry of Health & Fimly Wl fare issued the foll ow ng order

"The Secretary,

Heal t h, Medical and Family Wl fare Departnment,
Gover nnent of Andhra Pradesh,

Hyder abad.

Sub: Increase in seats in Government Medical Colleges at Kurnool & Waranga
during the acadeni c year 2003-04 - Renewal of perm ssion - regarding.
Madam

| amdirected to refer to your |letter No. 11964/ El/2001-57 dated 4.8.2003
on the subject cited above and to say that it has been decided as a one
time neasure to all ow adm ssion of fresh batches of students in the

foll owi ng medi cal coll eges agai nst i ncreased intake during the acadenic
year 2003-04 :

1. Kur nool Medi cal Col |l ege, Kurnool from 130 to 150 seats.
2. Kakatiya Medi cal College, Warangal from 100 to 150 seats.

This renewal of perm ssion is subject to the condition of inplenentation of
neutralization fornmula already accepted by the State Government vide their
letter 18.6.2001 (copy enclosed) and conveyed in this Departnment’s letter
of even nunber dated 12th July, 2001 (copy enclosed). However, the State
Covernment shall ensure conpliance of all the requirenments under the M
Regul ati ons and any deficiencies pointed out by the Mdical Council of
India in respect of above nedical colleges. This permssion is further
subject to the condition that the Governnent of Andhra Pradesh shall sort
out the pending issues of adm ssions made in these colleges during the year
2002-03 with Medical Council of India."

Simlar orders are produced on record to indicate that the recommendati ons
of the Medical Council were not called for.

As against this, it has been pointed out by M. Rakesh Dw vedi, 1 earned
seni or counsel that under Section 10A (iv) the Central Governnent has such
powers.

Prima facie, we do not think that the Central Governnent has power to issue
such perm ssion when the college is not conplying with the requirenents of
the regul ations framed by the Medical Council of India or the requirenents
of the Act. As the permission is already granted and probably, it appears
that the coll eges m ght have gi ven adni ssions on the basis of so called
increase in the strength of renewal of pernission for a college, we direct
the Medical Council of India to carry out further inspection to find out
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whet her there is conpliance of the requirenent of the Act and the Rules in
all the colleges where increase of strength/renewal of permission for a
college is permitted by the Central Government by its various orders issued
i n August, 2003. The Medical Council of India to carry out the inspection
within a period of four weeks.

In the neantine, the Central Governnment is directed not to grant any
further permission without followi ng the procedure prescribed under Section
10A(CI) (ii)(iii) and (vii).

For the tine being, the DDGH S. inquiry as directed by the Centra
Covernment agai nst Dr. Rangabashyamis stayed. However, it would be open to
the aggrieved person to take appropriate action before an appropriate
forum if called for.

Stand over for four weeks. VWRI'T PETITION (C) No, 317 of 2000
Heard the | earned counsel for the parties.

As suggested by the |l earned Attorney General, the follow ng provisions
could be added in the Code of Ethics prescribed by the Medical Council of
India :-

"8.7. Where either ron a request or otherwi se the Medical Council of India
is informed that any conpl ai nt agai nst a delinquent physician has not been
deci ded by a State Medical Council within a period of six nonths fromthe
date of receipt of conplaint by it and further the MCl has reason to
believe that there'is no justifiable reason for not deciding the conplaint
within the said prescribed period, the Medical Council of India my -

(i) inpress upon the concerned State Medi cal Council to conclude and decide
the conplaint within a tinme bound schedul e.

(ii) may decide to withdraw the said conpl aint pending with the concerned
State Medical Council straightway or after the expiry of the period which
had been stipulated by the MCl in accordance with para (i) above to itself
and refer the same to the Ethics Conmttee of the council for its

expedi tious disposal in a period of not nore than six nonths fromthe
recei pt of the conplaint in the office of the Medical Council of India.

8.8. Any person aggrieved by the decision of the State Council on any
conpl ai nt agai nst a del i nquent physician, shall have the right to file an
appeal to the MCl within a period of sixty days fromthe date of receipt of
the order passed by the said Medical Council. Provided that the Ml may, if
it is satisfied that the appellant was prevented by sufficient cause from
presenting the appeal within the aforesaid period of 60 days allow it to be
presented within a further period of 60 days."

For inclusion of the said or simlar provisions. Mdical Council would take
appropriate steps under the Act.

Wth regard to other issues including the aforesaid issue, adjourned for
four weeks.




