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CUSton}Pre-enption-City of Banaras-Local Custom of Pre-
enption-Such right-Incident —of property and attaching to
I and.

HEADNOTE

HEl d, that a |l ocal customof pre-enption exists in the
city of Banaras and the right attaches at |least to all house
properties situated within it and no such incident of custom
is proved which woul d make the right available only between
persons who are either natives of Banaras or are domiciled
t herein.
VWen a right of pre-enption rests upon customit becones the
lex loci or the law of the place and affects all  |ands
situated in that place irrespective of the religion  or
nationality or donmicile of the owners of the |ands except
where such incidents are proved to be a part of the custom
itself.
The right of pre-enption is an incident of ‘property. and
attaches to the land itself.
Byjnath v. Kapilnon (24 WR 95) and Parsashth Nath v.
Dhanai’ (32 Cal. 988) disapproved.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 15 of 1951
Appeal fromthe Judgnment and Decree, dated the 29th August.
1944, of the H gh Court of Judicature at Allahabad (Milla
and Yorke JJ.) in First Appea
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No. 157 of 1942, arising out of the Judgment and Decree,
dated the 19th Novenber, 1941, of the Court of the Cvi
Judge at Banaras in Original Suit No. 79 of 1941.

Achhru Ram (N. C Sen and R C. Prasad, with hin) for the
appel | ant .
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C. K. Daphtary, Solicitor-General for India and S. P.Sinha,

C. Mikherji, Shaukat Husain, and S. P. Varng, with then
for respondent No. 1.

1954. April 23. The Judgnent of the Court was delivered by
MUKERJEA, J.-The plaintiff, who is the appellant before us,
commenced the suit, out of which this appeal arises, in the
Court of the Cvil Judge at Banaras (being Oiginal Suit No.
79 of 1941) for enforcement of his right of pre-emption in
respect of an enclosed plot of land with certain structures
upon it, situated within Mballa Baradeo in the city of
Banaras and bearing Minicipal No. D 37/48. The premises in
suit admtted by bel onged to defendants Nos. 2 to 5, who are
residents of Calcutta and they sold. it by a conveyance
executed on the 29th March, 1941, and registered on the 3rd
of April follow ng, to defendant No. 1, also a resident of
Cal cutta, for the price of Rs. 7,000. The plaintiff is the
owner of the two prem ses to wit, prenmises Nos. D 37/85 and
D 37 /44, within the sane Mhalla of the city of Banaras,
which are in close proximty to the property in dispute and
adjoin it on the northern and eastern sides respectively.
It is averred by the plaintiff that there is from very
early, time a customprevalent in the city of Banaras
according to which the plaintiff was entitled to claim pre-
enption of the property in dispute on the ground of
vicinage. It is said that as soon as the plaintiff received
news of the sale, he nmade an i medi ate assertion or denand
of his rights and repeated the same in the presence of the
wi t nesses as requi red by Muhamradan Law and he further sent
a registered notice to defendant No. | on the 21st My,
1941, askine the latter to transfer the property to the
plaintiff on receipt of the price which he had actually paid
to the vendors. As the defendant No. 1-did not conply with
this demand the present suit was brought,
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The defendant No. 1 al one contested the suit and the pleas
taken by himin his witten statement can be classified
under four heads. In the first place, he denied that there
was any custom of pre-enption anmongst nonMuslins in the city
of Banaras as alleged by the plaintiff. The second plea
taken was that even if there was any customof pre-enption
it could not be availed of in a case like this where neither
the vendors nor the vendee were natives of or domiciled in
Banaras but were residents of a different province: The
third contention raised was that the plaintiff had not nade
the two demands in the proper manner ~as required by
Muhanmmadan Law and by reason of non-conmpliance with the
essential pre-requisites to a claimfor preenption, the suit
-was bound to fail. Lastly, it was contended that as the
plaintiff hinself was the landlord of the property in /suit
and the, vendors were his tenants, he could not, under any
law or custom eject his own tenants by exercise  of the
right of pre-enption.

The Civil Judge who tried the suit held, on the evidence
adduced in the case, that there was in fact a custom of pre-
enption in the city of Banaras, the incidents of which were
the same as in Mihanmadan Law. He held however that the
custom being a local customit could not be enforced agai nst
either the vendors or the vendee in the present case, as
none of themwere natives of or domiciled in Banaras. The
trial judge also found that the "plaintiff did not make the
requi site demands which are -nmandatory under Muhamuadan Law.
The result was that the plaintiff’'s suit was di smssed and
in view of the findings arrived at by him the Cvil Judge
did not consider it necessary to decide the question as to
whet her the plaintiff being hinmself a |landlord could assert

(J.
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any claimfor pre-enption against his tenants on the basis
of a custom

Against this decision the plaintiff took an appeal to the
H gh Court of Allahabad which was heard by a Division Bench
consisting of Mulla and Yorke JJ. The |earned Judges agreed
with the trial Court in holding that although there was a
custom of pre-enption in the city of Banaras, -yet the
necessary condition for enforcing the custom in t hat
locality was that the vendor
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and the vendee nust be natives of or domiciled in the city.
As this condition was not fulfilled in this case the
plaintiff’s claimcould not succeed. |In the result the High
Court affirmed the decision of the trial judge and di snm ssed
the appeal. The other questions as to whether the plaintiff
had made thedemi ands in strict conpliance with the rules of
Muhamadan Law and whether he could claim pre-enption
against~ his owntenants on the basis of a right by custom
were left undecided. The judgnent of the H gh Court is
dated the 29th August, 1944. After this, the plaintiff
applied for |leave to appeal to the Judicial Conmittee. This
application was refused by the H gh Court but he got specia
| eave under an order of the Judicial Cormttee, dated the
11t h Decenber, 1945. After the abolition of the
jurisdiction of the Judicial Commttee the appeal stood
transferred to this Court for disposal

The contentions that have been raised before us by the
parties to this appeal practically centre round one point.
It is not disputed by either side that there is a custom of
pre-enption in the entire city of Banaras; but whereas the
respondents contend that the custom obtains  exclusively
anongst persons who are inhabitants off the city 'or-are
donmiciled therein, the case of the appellant is that the
custom adnmits of no such restriction or-linmtation and al
those who own property in thecity are governed by the
custom it being inmaterial whether or not they are the
natives of the place or are or are not resident owners.
Various contentions have been raised by the |l earned counse
on both sides in support of their respective cases and we
have been treated to an el aborate discussion regarding the
nature of the right of pre-enption as is recognised in the
Muhammadan Law and the incidents that attach to it, when it
is not regulated by law but is founded on customsaidto be
obtaining in a particular locality.’

Bef ore we exani ne the argunents that have been placed before
us by the | earned counsel appearing for the parties, it nay
be necessary to make a few general observations regarding
the law or |aws which govern the exercise of the right of
pre-enption in India at the present day.

10
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The Privy Council has said in nore cases than one(1l), that
the Iaw of pre-enption was introduced in this country by the
Muhammadans. There is no indication of any such conception
in the Hi ndu Law and the subject has not been noticed or
di scussed either in the witings of the Snriti witers or in
those of later conmentators. Sir WIIiam Macnaghten in his
Princi pl es and Precedents of Mahonmedan Law (2 ) has referred
to a passage in the Mkanirvana Tantra which, according to
the | earned author, inplies that pre-enption was recognised
as a legal provision according to the notions of the Hindus.
But the treatise itself is one on nythology, not on |law and
is admttedly a recent production. No value can be attached
to a stray passage of this character the authenticity of
whi ch is not beyond doubt.
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During the period of the Miughal enperors the law of pre-
enption was admi nistered as a rule of comon |aw of the | and
in those parts of the country which came under t he
donmi nation of the Muhamadan rulers, and it was applied
ali ke to Muhammadans and Zinmees (within which Christians
and Hi ndus were included), no distinction being made in this
respect between persons of different races and creeds(3).
In course of time the H ndus canme to adopt pre-enption as a
custom for reasons of conveni ence and the customis largely
to be found in provinces |like Bihar and Gujerat which had
once been integral parts of the Mihanmadan enpire.

pinions differ as to whether the custom of preenption
anmongst village conmunities in Punjab and other parts of
India was borrowed from the Muhanmadans or arose
i ndependently of the Muhanmmadan Law, having its origin in
the doctrine of "limited right" which has always been the
characteristic feature of village comrunities(4). Possi bly
much could be said in support of either view, and there is
reason to think that even where the Mhammadan Law was
bor r owed

(1) Vide Jadulat v, Janki Koer, 39 I'-A 101, 106; D ganbar
Singh v. Ahmad, 42 |.A. 10, 18.

(2) Vide, page 14.

(3) Vide Ham lton’s Hedaya, Vol. 111, P. 592

(4) Vide P.R 98 of 1894.
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it was not always borrowed in its entirety.. It would be

useful to refer in this connection to the follow ng
observations of the Judicial Conmittee in Diganbar v.
Ahmad( 1) :

" In sone cases the sharers in a village adopted or followed
the rules of the Mahonmedan Law of pre-enption, and in such
cases the customof the village follows the rules of the
Mahormedan Law of pre-enmption. In other cases, where a
custom of pre-enption exists, each village conmmunity has a
custom of pre-enption which varies fromthe Mahonedan Law of
pre-enption and is peculiar to the village in its provisions
and its incidents. A customof pre-enption was doubtless in
all cases the result of agreenent anongst the sharehol ders
of the particular village, and nay have been adopted in
nodern times and in villages which were first constituted in
nodern tinmes."

It is not necessary for our present purpose to pursue this
di scussion any further.

Since the establishment of British rule in India the
Muhamadan Law ceased to be the general |aw of the land and
as pre-enption is not one of the matters respecting which
Muhammadan Law is expressly declared to be the rule of
decision where the parties to a suit are Mhammdans, the
Courts in British India adm nistered the Mihamadan Law of
pre-enption as between Muhammadans entirely on grounds of
justice, equity and good conscience’ Here again there was no
uniformty of views expressed by the different H gh Courts
in India and the H gh Court of Madras definitely held that
the law of pre-enption, by reason of its pl aci ng
restrictions upon the liberty of transfer of property, could
not be regarded to be in consonance with the principles of
justice, equity and good conscience(2). Hence the right of
pre-enption is not recognised in the Madras Presidency at
all even anongst Muihanmadans except on the footing of a
custom Ri ghts of preenption have in sone provinces like
Punj ab, Agra and Qudh been enbodied in statutes passed by
the Indian Legislature and where the |law has been thus
codified

(1) 42 1.A 10, 18.
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(2) Vide Krishna Menon v. Keshavan, 20 Mad. 305.
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it undoubtedly becones the territorial |law of the place and
is applicable to persons other than Mihanmadans by reason of
their property being situated therein. |In other parts of
India its operation depends upon custom and when the law is
customary the right 1is enforceable irrespective of the

religious persuasion of the parties concerned. Were the
law is neither territorial nor customary, it is applicable
only between Mihamadans as part of their personal |aw

provided the judiciary of the place where the property is;
situated does not consider such |law to be opposed to the
principles of justice, equity and good conscience. Apart
fromthese a right of pre-enption can be created by contract
and as has been observed by the Judicial Conmittee in the
case referred to above, such contracts are wusually found
anmongst sharers in-a village. 1t is against this background
that we propose to exam ne the contentions that have been
rai sed in the present case.

The first —question that has been nooted before us is,
whet her the burden and benefit of a right of pre-enption are
i nci dents annexed to the | ands bel ongi ng respectively to the
vendor and the Pre-enptor or is the right nerely one of re-
purchase, which a  neighbour or co-sharer enjoys under
Muhamadan Law, and which he can enforce personally against
the vendee in whomthe title to the property has already
vested by sale. The |earned counsel for the appellant has
pressed for acceptance of the first view while t he
Sol i ci t or- Gener al appeari ng for~ the respondent s has
contended, that by no accepted principles of jurisprudence
can the preenptor be saidto have an interest in the
property of the vendor. It is pointed out that the right of
preenmption arises for the first time whenthere is. a com
pleted sale and the title of the purchaser is perfected and
if the right was one attached to the property, it nust have
existed prior to the sale and shoul d have been avail abl e not
nerely in case of sale but in all other kinds of /transfer
like gift and | ease.

This latter Iine of reasoning found favour with the mgjority
of a Full Bench of the Calcutta H gh Court inthe case of
Shei kh Kudratulla v. Mhini Mbhan(1),

(1) Beng. L.R (Full Bench Rulings) page 134.
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where the question arose whether, when a Muhanmadan sol d his
property to a H ndu purchaser the cosharer of the forner
could enforce a right of pre-enption against the Hindu
vendee under the Muhammadan Law. The question was answered
in the negative by the majority of the Full Bench and Mtter
J. who delivered the |eading judgnment, while discussing the
nature of the right of pre-enption observed as foll ows;

" If that right is founded on an antecedent defect - in the
title of the vendor, that is to say on a legal disability on
his part to sell his property to a stranger, w thout ' giving
an opportunity to his coparceners and nei ghbours to purchase
it inthe first instance, those coparceners and nei ghbours
are fully entitled to ask the Hi ndu purchaser to surrender
the property, for although as a H ndu, he is not necessarily
bound by the Mahomedan Law, he was at any rate bound by the
rule of justice, equity and good conscience to inquire into
the title of his vendor; and that very rule also requires
that we should not permt himto retain a property which his
vendor had no power to sell. If, on the contrary, it can be
shown, that there was no such defect in the title of the
vendor, or in other words that he was under no such
di sability, even under the Mahomedan Law itself, it would
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follow as a matter of course, that there was no-defect in

t he title of the purchaser, at the tinme of its
creation........... Now, so far as | can judge of the
Mahormedan Law of pre-enption fromthe nmaterials wthin nmny
reach, it appears to me to be perfectly clear that a right

of pre-enption is nothing nore than a nere right of re-
purchase, not fromthe vendor but fromthe vendee, who is
treated, for all intents and purposes, as the full |ega
owner of the property which is the subject-matter of that
right."

The minority judges consisting of Norman and Macpherson JJ.
took a different view and held that the law of pre-enption
was to be treated as a real law, that is a |law affecting and
attaching to the property itself. The Iliability to the
claim of pre-enption is a quality inpressed upon and
i nherent in the property which is subjected to it; or in
ot her words an incident of that-property.
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The identical point-cane up for consideration before a Ful
Bench of the Allahabad Hgh Court(1l), where also the
guestion for deci sion was whet her a- Mihammadan pre-enptor
could enforce his right against a H ndu vendee from a
Muhammadan vendor. The |earned Judges took a view contrary
to that taken by the majority of the Calcutta Full Bench and
answered the question in the affirmative. It was held that
the right of pre-enption was not one of re-purchase fromthe
vendee. It -was a right inherent in the property and hence
could be followed in the hands of the purchaser whoever he
m ght be. M. Justice Mahnood elaborately reviewed all the
original authorities of Mihanmadan Law on ~the point and
expressed the opinion that the right of pre-enption under
Muhamadan Law partakes strongly of ~ the “nature of an
easenent right, the dom nant tenenment " and the "servient
tenement of the | aw of easenent being anal ogous to what the
| earned Judge described respectively as the " pre-enptive
tenement " and preenptional tenenent." in other words the
right of pre-enption is a sort of legal servitude running
with the land. The right exists, as the |earned Judge said,
in the owner of the pre-enptive tenenent for the tinme being
which entitles himto have an offer of sale made to him
whenever the owner of the pre-enptional property desires to

sell it. But the right could not be a right of re-purchase
either from the vendor or the vendee involving a new
contract of sale. " It is sinply a right of substitution

entitling the pre-enmptor, by reason of a legal incident to
which the sale itself was subject, to stand in the shoes of
the vendee in respect of all the rights and obligations
arising fromthe sale under which he has derived his title.
It isineffect, as if in a sale deed the vendee's nane’ was
rubbed out and the pre-enptor’s nane was substituted in its
pl ace. The | earned Judge pointed out that the decision of
the Calcutta Full Bench was based upon a mis-translation of
the Arabic word " Tajibo " in Hamlton s Hedaya. Ham | t on
translated the word as neaning "established" but it really
nmeans " becones obligatory, necessary or

(1) Vide Govinda Dayal v. Inayatulla, 7 All. 775.
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enforceable.” The right has not got to be established at
all. It is attached and continues to be attached to the
tenement concerned and can under certain circunstances be
enforced forthwith agai nst the adjoining tenenments sol d.

This decision was followed by the Patna Hgh Court in
Achyut ananda v. Biki (1). A Division Bench of the Bonbay
Hi gh Court in a case decided in 1928 (2) accepted the view
taken by the majority of the Calcutta Full Bench but the
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reasons given in that decision were held to be unsupportable
by a later Fall Bench (3) of the sanme High Court which held
the right of preenption to be an incident of property and
agreed substantially with the view taken by Mahnood J. in
the Al l ahabad Full Bench

In our opinion it would not be 'correct to say that the
right of pre-enption under Muhamuadan Law is a persona

right on the part of the pre-enptor to get a re-transfer of
the property fromthe vendee who has al ready beconme owner of
the sane. We prefer to accept the neaning of the word "
Tajibo " wused in the Hedaya in the sense in which M.
Justice Mahnod construes it to mean and it was really a m s-
translation of that word by Ham |ton that accounted to a
great extent for the view taken by the Calcutta H gh Court.
It is true that the right becomes enforceable only when
there is a sale but'the right exists antecedently to the
sal e, the foundation of the right being the avoi dance of the
i nconveni ences _and di'sturbances which would arise from the
i ntroduction of a stranger into the land. W agree with M.
Justice. '‘Mahnmood that the sale is a condition precedent not
to the existence of the right but to'its enforceability. W
do not however desire to ex-press any opinion on the view
taken by the |learned Judge that the right of pre-enption
partakes strongly of the character of an easenment in |aw

Anal ogies are not always helpful and even if there is
resenbl ance between the two rights, the differences between
themare no less material. The correct 1egal position seens
(1) 1 Pat. 578.

(2) Vide Haned Mya v. Benjam.n, 53 BOn 525.

(3) Vide Dasharathilal v. Bai-Dhondu Bai, [.L.R 1941 Bom
460.

80

to be that the |aw of pre-enption inposes-a limtation or

disability wupon the ownership of a property to the ‘extent
that it restricts the owner’s unfettered right of sale and
conpels him to sell the property to his cosharer or
nei ghbour as the case may be. The person who is a co-sharer
inthe land or owns lands in the vicinity consequently gets
an advantage or benefit corresponding to the burden wth
which the owner of the property is saddl ed; even though it
does not ampunt to an actual interest in the property sold.
The crux of the whole thing is that the benefit as well  as
the burden of the right of pre-enption run with the land and
can be enforced by or against the owner of the land for the
time being although the right of the pre-enptor does not
amount to an interest in the land itself. It may be stated
here that if the right of preenption had been only a
personal right enforceabl e against the vendee and there. was
no infirmty in the title of the owner restricting his right
of sale in a certain manner, a bona fide purchaser ~ without
notice would certainly obtain an absolute title to the
property, unhanpered by any right of the pre-enptor and in
such circunstances there could be no justification for
enforcing the right of pre-enption against the purchaser  on
grounds of justice, equity and good conscience on which
grounds alone the right could be enforced at the present
day. |In our opinion the |aw of pre-enption creates a right
which attaches to the property and on that footing only it
can be enforced agai nst the purchaser

The question now arises as to what is the legal position
when the right is clainmed not under Muhammadan Law but on
the footing of a custom It cannot be and is not disputed
that if the right of pre-enption is set, up by non-Mislins
on the basis of a custom the existence of the customis a
matter to be established by proper evidence. But as has
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been laid down by the Judicial Committee (1) following the
decision of the Calcutta H gh Court in Fakir Rawat v. Enmman
(2), that when the existence of a customunder which the
H ndus

(1) Vide Jadutal v. Janki Koer, 39. I. A 101,

(2) 1863 B.L.R Sup. VvA. 35.
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claim to have the sane rights of pre-enption as
Muhammadans, in any district, is generally known and
judicially recognised, it is not necessary to prove it by
further evidence. A long course of decisions has esta-

bli shed the existence of such customin Bihar, Sylhet and
certain parts of Qujerat.

So far as the present case is concerned, a |arge nunber of
judgrments have been put in-evidence by the plaintiff in
proof of the existence of a customof preenption in -the
entire city of Banaras. There are at |east three reported
cases (1) \in which the H gh Court of Allahabad has affirned
the existence of such rights in Banaras. The defendants in
the present case do not dispute the existence of the custom
and the whole dispute isas regards the incidents of the
same, the defendants’ ~case being that the custom is
avai | abl e as between persons who are natives of or domciled
in the place and cannot be extended to  an outsider even
though he owns property in the city which.is the subject-
matter of the claim

The Privy Council in Jadhulal v. Janki Koer expressly laid
down that when a customof pre-enption is established by
evidence to prevail anpbngst non-Mislinms in a particular
locality "it nust be presumed to be founded on and co-
extensive with the Mihanmadan Law on that subject unless the
contrary is shown; that the Court nmay as between Hi ndus ad-
mnister a nodification of the law as to the circunstances
under which the right may be clainmed when it is shown that
the customin that respect does not go to the whole Ilength
of the Muhammadan Law of preenption, but that the assertion
of right by suit nust always be preceded by an observance of
the prelimnary forns prescribed in the Muhamadan Law whi ch
forms appear to have been invariably observed and insisted
on through the whole of the cases fromthe earliest tines of
whi ch we have record.”

In the case before us no attenpt was nade by the defendants
to show that the custom of pre-enption set up

(i) Vide Chakauri Devi v. Sundari DeVi, 28 All- 590; Ram
Chandra v. Goswanmi Ram Puri, 45 All. 501 ;- Gouri Sankar v,
Sitaram 54 Al. 76.

(2) 39 1.A 101.

11
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and proved by the plaintiff was of a character different
fromthat which is contenplated by Muhamadan Law. < The only
difference that is noticed in one of the decided authorities
(1) is that the customof pre-enption prevalent in the city
of Banaras is confined to house properties only and does not
extend to vacant lands; but this view again has been
nodified in a subsequent decision(2) which held t hat
buil ding sites and small parcels of |and even though vacant
are not excluded fromthe anbit of the custom The various
j udgrment s whi ch have been nade exhibits in this case do not
gi ve any indication whatsoever that under the custom as it
prevails in the city of Banaras, pre-enmption could be
cl ai med only agai nst persons who are the inhabitants of the
place or are domiciled therein and that it could not be
enforced in respect of a property situated in the city, the
owner of which is not a native of that place. In fact no
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such question was raised or discussed in any of these cases.
The anbit or extent of a customis a matter of proof and the
def endants were certainly conpetent to adduce evidence to
show that the custom of pre-enption prevailing in the city
of Banaras was avail abl e not against all persons who held
lands within it, but only against a particular class of
per sons. But this they did not attenpt to do at any stage
of the litigation. Their contention, which has been
accepted by both the Courts belowis, that, as a matter of
law, a local custom of pre-enption does not affect or bind
persons who are not the natives of or domiciled in that
area. In support of this proposition the Courts bel ow have
relied primarily upon the statenent of |aw nade by Roland
Wlson and other text book witers on Muhammadan Law which
purport to be based upon certain decided authorities.

At page 391 of his book on Angl o- Mahammadan Law(3) Rol and
Wl son states the l'aw i n"the foll owi ng manner:

"Where ~the custom is judicially noticed as prevailing,
anongst non- Muhammadans in a certain |ocal area,

(1) Vide Ram Chandra v. Goswami, 45 Al. 501.

(2) Vide Coari Sankar v. Sitallam 54 Al. 76.

(3) Vide 6th edition, paragraph 352.
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it does not govern non- Muhammadans who, though holding |and
therein for the tinmebeing, are neither natives of, nor
domiciled in, the district."

Two cases have been referred to in support of this
proposition, one of which is Byjnath Pershad v. Kapil non
Singh(1l) and the other Parsashth Nath Tewari v.. Dhanai(2).
Mulla repeats the law alnmost, in the same ternms in his
Muhamadan Law. |In Tyabji the rule is thus |aid down(3):
"The | aw of pre-enption is personal. It is not territorial
nor an incident of property. A person who is not a native
of or domiciled within a locality where pre-enption is
enforced by | aw or custom but who owns | ands within the same
locality will not necessarily be subject to the |aw of @ pre-
enption."

This statenent clearly indicates the foundati on of 't he whol e
doctri ne. The |l aw of pre-enption.is stated to be a ‘purely
personal law even when it rests on  .custom It is no
incident of property and the right which it creates is
enf orceabl e only agai nst persons who belong to a particular
religious conmmunity or fulfil the description of  being
natives of a particular district. In the case of  Byjnath
Pershad v. Kapilnmon Singh(1), which can be-saidto be the
| eadi ng pronouncement on the subject, the vendor of -a house
situated in the town of Arah, in the province of Bihar, was
one Rajani Kanta Banerjee who was a native of | ower Benga
but resided at Arah where he carried on the profession of a

| awyer. Raj ani Kanta sold the property to the defendant,
and the plaintiff brought a suit claimng pre-enption on the
ground of vicinage. It was admtted that the custom of pre-

enption did prevail anmongst non-Mislinms in Bihar, but 'stil
the suit was dismssed on the ground that the vendor, —who
was not a native of the district, was not bound by it. The
right of pre-enption, it was held, arises froma rule of |aw
by which the owner of the land is bound and it no |onger
exists if he ceases to be an owner, who is bound by the |I|aw
ei t her as a Muhamuadan or by custom

(1) 24W R, 95

(2) 32 Cal. 988

(3) Tyabji’s Muhammadan Law, page 670, paragraph 523(e).
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In our opinion the decision proceeds upon a wong
assunpti on. The right of pre-enption, as we have already
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stated, is an incident of property and attaches to the |and
itself. As between Muhammadans the right undoubtedly arises
out of their personal law, but that is because the law of

pre-enption is no part of the general law in India.
Muhammadans |ive scattered all over our country and unless
the right of pre-enptionis regarded as part of their
personal |aw they would | ose the benefit of it altogether.

Hence if a Muhammadan owns land in any | ocal area and has
co-sharers or neighbouring proprietors who are al so
Muhamadans, a right of pre-enption would accrue to the
latter wunder the personal |aw of the Mihanmadans, which is
enforced in this country since the British days on grounds
of equity, justice and good conscience. But though arising

out of personal lawthe right of pre-enption is not a
personal right; it isareal right attaching to the Iland
itself. When the right is created by customit would, be,
as the Privy Council, has said, co-extensive with the right
under  Mihammadan Law unl ess the contrary is proved. Thi s
neans ‘that the nature and incidents of the right are the
same in both cases. In both it creates a right in the

property and not a nmere personal cl aim agai nst the vendor or
the vendee and the essential pre-requisites to the exercise
of the right and the terns of enforcenent are identical in
both But this does not nean that the customary right nust be
personal to the inhabitants of a particular locality. It
may be so, if that i's the incident of the customitself as
est abl i shed by evi dence, but not ot her wi se. Under
Muhammadan Law the right is confined to persons of a
particul ar religi ous persuasion because it has its origin in
the Mihammadan Law which is nolonger a |law of the |and.
But when it is the creature of a custom the 'religious
persuasion of the parties or the community’ to which they
bel ong are. altogether inmaterial. Al that is necessary to
prove in such cases is that the right ~of pre-enption is
recognised in a particular locality and once this is
established, the Iland belonging to every person in the
locality would be subject to the custom irrespective of his
bei ng a nenber of a particular
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conmunity or group. The whol e doctrine, —as enunciated
above, is based upon the fallacious —assunption that the
right of pre-enption is a personal right —arising out of
certain personal conditions of the parties like religion

nationality or domcile and this fallacy crept into our |aw
simply because the right of pre-enption as bet ween
Muhanmadans is administered as a part of their personal |aw
in our country.

The correct |egal position must be that when a right of pre-
enption rests upon customit becones the lex loci. or the |aw
of the place and affects all lands situated in that /place
irrespective of the religion or nationality or domcile of
the owners of the |lands except where such incidents are
proved to be a part of the customitself.

it appears that the decision in Byjnath. Kapilnon(1l), which
was quite in accordance with the view then taken by the High
Court of Calcutta about the nature of the right of pre-
enption, was the basis of the statement of lawin the form
set out above in an earlier edition of Roland WIson s book

The decision in Parslashth Nath v. Dhanai (2), which is the
other authority referred to, is based entirely wupon the
statenent of lawin that earlier edition, and does not carry
the mtter any further. |In our opinion these decisions
cannot be held to be correct and the contention of the
| earned counsel for the appellant should be given effect to.
We accordingly hold that a | ocal custom of preenption exists
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in the city of Banaras and the right attaches at least to
all house properties situated within it and no incident of
such customis proved which would make the right available
only between persons who are either natives of Banaras or
-are domciled therein. The result is that the appeal is
allowed and the judgments of both the Courts bel ow are set
asi de. The case shall go back to the H gh Court for
consideration of the two questions |left undecided by it,
nanmely, whether the plaintiff has nade the demands in due
conpliance with the forns prescribed by the Mihanmadan Law
and secondly whether the plaintiff, being a | andlord,

(1) 24 WR 95.

(2) 32 Cal 988.
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could eject his own tenants in exercise of the right of pre-
enpti on. The appel lant wi'll have the costs of this appeal
fromrespondent No. 1. Further costs will abide the result.

Appeal al | owed.




