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The Constitutional wvalidity of Section 32A of the
Narcotic Drugs and Psychotropic Subst ances Act, 1985
(hereinafter referred to as "the Act") is under challenge in
these petitions filed by the convicts of the of fences under
t he Act . The Section is alleged to be arbitrary,
discrimnatory and violative of Articles 14 and 21 of the
Constitution of India which creates unreasonable distinction
between the prisoners convicted ~under the Act and the
prisoners convicted for the of fences puni shabl'e 'under
vari ous ot her stat utes. It is subnitted t'hat t he
Legislature is not conpetent to take away, by statutory
prohibition, the judicial function of the Court in the
matter of deciding as to whether after the conviction under
the Act the sentence can be suspended or not. The Section
is further assailed on the ground that it has negated the
statutory provisions of Sections 389, 432 and 433 of the
Code of Crimnal Procedure (hereinafter referred to as "the
Code") in the matter of deciding as to whether after the
conviction under the Act the sentence can be ~suspended,
remtted or conmuted or not and al so under what
circunstances, restrictions or linmtations on the suspension
of sentences or the grant of bail could be passed.” It is
further contended that the Legislature cannot nmake rel evant
considerations irrelevant or deprive the courts of | their
legitimate jurisdiction to exercise the discretion. It is
argued that taking away the judicial power of the appellate
court to suspend the sentence despite the appeal neriting
adm ssion, renders the substantive right of appeal illusory
and ineffective. According to one of the petitioners, the
prohi bition of suspension precludes the Executive from
granting parole to a convict who is otherwise entitled to it
under the prevalent statutes, jail manual or Governnent
instructions issued in that behal f.

The petitioner in WP.No.169/99 was arrested and upon
conviction under Section 21 of the Act sentenced to undergo@®@
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i mprisonnent for 10 years. He clains to have already@@
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undergone sentence for nore than 7 years. He could not
claim parole presumably under the inpression that Section
32A of the act was a bar for the State to grant it. Though
the petitioner has referred to Maharashtra Jail Manual
particularly Chapter XXXVIII providing various kinds of
rem ssions and authorising the grant of parole yet nothing
is on the record to show as to whether he in fact applied
for parole or not.

Petitioner in WP.243 of 1999, after trial was convicted
under the Act and the bail application filed by him
alongwith appeal presented in the H gh Court was disnissed
as not pressed inviewof the judgment of this Court in
Makt ool Singh v. State of Punjab [JT 1999 (2) SC 176]. The
vires of  the section have been defended by the Union of
India on'the ground that as the Parlianment has jurisdiction
to enact ~the law pertaining to Narcotic Drugs and
Psychotropic Substances Act, reasonable restrictions can be
i nposed upon the right of the convict to file appeal and
seek rel ease, rem ssion or comutation. The Act is intended
to curb the drug addiction and trafficking which is terned
to be eating into/'thevitals of the econony of the country.

The illicit noney generated by drug trafficking is being
used for illicit, activities including encouragenent of
terrorism Anti-drug justice has been claimed to be a
crimnal dinension of social justice. It is subnmitted that

statutory control over narcotic drugs in India was being
generally exercised through certain Central —enactnents,
though sonme of the States had al so enacted certain statutes
to deal with illicit traffic in drugs. Reference is nmade to
the Opium Act and the Dangerous Drugs Act etc. I'n the
absence of comprehensive law to effectively contro

psychotropic substances in the manner envisaged by the
I nternational Convention of Psychotropic Substances, 1971, a
necessity was felt to enact sone conprehensive |egislation
on the subject. Wth a viewto nmeet the social chall enge of
gr eat di nensions, the Parlianent enacted the "Act to
consolidate and anend the existing provisions relating to
control over drug abuse and to provide for enhanced
penalties wunder the Act. The Act provides enhanced and
stringent penalties. The offending section is clained to be
not violative of Articles 14, 19 and 21 of-the Constitution
of India. To fulfil the international obligations and to
achieve the objectives of curbing the nenace of illega

trafficking, the Section was enacted not only to take . away
the power of the Executive under Section 433 of the Code but
al so the power under the Code to suspend, renit or ~comrmute
the sentences passed under the Act. The convicts under the
Act are stated to be a class in thenselves justifying the
di scrimnation wthout offending guarantee of equality
enshri ned in the Consti tution. To support the
Constitutional validity of the Section, the respondents have
al so relied upon the Lok Sabha debates on the subject.

Before dealing with the main issue regarding the
validity of Section 32A, a side issue, projected in Wit
Petition No.169, 1is required to be dealt wth. The wit
petition appears to be based upon the nisconception of the
provi si ons of law and in i gnorance to the vari ous
pronouncenents of this Court.

Parole is not a suspension of the sentence. The convi ct
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continues to be serving the sentence despite granting of
parole wunder the Statute, Rules, Jail Manual or the
Covernment orders. "Parole" nmeans the rel ease of a prisoner

temporarily for a special purpose before the expiry of a
sentence, on the prom se of good behaviour and return to
jail. It is arelease fromjail, prison or other internnment
after actually been in jail serving part of sentence.

G ant of parole is essentially an Executive function to
be exercised within the limts prescribed in that behalf.
It would not be open to the court to reduce the period of
detention by admtting a detenue or convict on parole.
Court cannot substitute the period of detention either by
abridging or enlarging it. Dealing with the concept of
parole and its effect on period of detention in a preventive
detention matter, this Court in Poonam Lata V. M L.
Wadhawan [ 1987 (3) SCC 347] held:

"There is no denying of° the fact that preventive
detention is not punishnent and the concept of serving out a
sentence ~would not legitinately be within the purview of
preventive detention. The grant of parole is essentially an
executive function and instances of rel ease of detenus on
parole were literally unknown until this Court and sonme of
the High Courts /in India in recent years made orders of
rel ease on parol e on humani t ar i-an consi derati ons.
Historically 'parole’ is a concept known to mlitary |aw and
denotes release of a prisoner of war on promise to return
Parole has become an integral part of the English and
American systenms of crimnal justice intertwined with the
evol ution of changing attitudes of the society towards crine
and crimnals. As a consequence of the introduction of
parole into the penal system all fixed-term sentences of
i mprisonnent of above 18 nonths are subject to release on
licence, that 1is, parole after a third of the period of
sentence has been served. |In those countries, parole is
taken as an act of grace and not as a matter of right and
the convict prisoner may be released on condition that he
abides by the promise. It is a provisional release from
confinenent but is deened to be a part of the inprisonnent.
Rel ease on parole is a wing of the reformative process and
is expected to provide opportunity to the prisoner to
transform hinself into a useful citizen. Parole is thus a

grant of partial liberty of |essening of restrictions to a
convict prisoner, but release on parole does not change the
status of the prisoner. Rules are franmed providing

supervision by parole authorities of the convicts released
on parole and in case of failure to performthe prom se, the
convict released on parole is directed to surrender to
cust ody. (See The Oxford Conpanion to Law, edited by
Wal ker, 1980 Edn. p.931; Black's Law Dictionary, 5th Edn.

P. 1006; Jowitt’s Dictionary of English Law, 2nd Edn., Vol

2, p.1320; Kenny’'s Qutlines of Crimnal Law, 17th Edn.

pp. 574- 76; the English Sentencing Systemby Sir Rupert
Cross at pp.31-34; 87 et seq; Anerican Jurisprudence, 2nd
Edn., Vol.59, pp.53-61; Corpus Juris Secundum Vol .67;
Probation and Parole, Legal and Social Dinmensions by Louis

P. Carney). It follows fromthese authorities that parole
is the release of a very long terns prisoner froma penal or
correctional institution after he has served a part of his

sentence under the continuous custody of the State and under
conditions that permt his incarceration in the event of
m sbehavi our".

This position was again reiterated in State of Haryana
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v. Mohinder Singh [2000 (3) SCC 394]. @@
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The Constitution Bench of this Court in Sunil Ful chand
Shah v. Union of India & Os. [2000 (3) SCC 409] @@
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considered the distinction between bail and parole in the@®
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context of reckoning the period which a detenu has to
undergo in prison and hel d:

"Bail and parole have different connotation in |aw
Bail is well wunderstood in crimnal jurisprudence and
Chapter XXXIlIl of the Code of Crimnal Procedure contains
el aborate provisions relating to grant of bail. Bail is

granted to a person who has been arrested in a non-bail able
of fence or has been convicted of an offence after trial

The effect of granting bail is to release the accused from
i nternnment though the court would still retain constructive
control . ‘over himthrough the sureties. 1In case the accused
is released on his own bond such constructive control could
still be exercised through the conditions of the bond
secured fromhim The literal meaning of the word "bail’ is
surety. In Hal sbury’ s Laws of England, 4th Edn., Vol.11

Para 166, the following observation succinctly brings out
the effect of bail

The effect of granting bail is not to set the defendant
(accused) at liberty but to release himfromthe custody of
law and to entrust himto the custody of sureties who are
bound to produce himto appear at his trial at a specified
time and place. The sureties may seize their principal at
any time and may di scharge thensel ves by handi ng hi mover to
the custody of law and he will then be inprisoned.

"Parol e’, however, has a different connotation than bai
even though the substantial |egal effect of both bail and
parole may be the release of a person from detention or
custody. The dictionary nmeaning of “parole" is:

The Concise Oxford Dictionary - (New Edition)

"The release of a prisoner tenporarily for a special
purpose or conpletely before the expiry of a sentence, ~ on
the prom se of good behaviour; such a promise;  a word of
honour"

Bl ack’s Law Dictionary - (6th Edition)

"Release from jail, prison or other confinement /'after
actually serving part of sentence. Conditional release from
i mprisonnent which entitles parolee to serve remai nder of
his term outside confides of an institution, if he
satisfactorily conplies wth all ternms and conditions
provided in parole order."

According to the Law Lexicon, "Parole" has been defined
as:

"A parole is a formof conditional pardon, by which the
convict is released before the expiration of his term to
remai n subject, during the remainder thereof, to supervision
by the public authority and to return to inprisonnent on
violation of the condition of the parole."




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 15

According to Wrds and Phrases:

"Parol e" aneliorates punishment by permtting convict to
serve sentence outside of prison walls, but parole does not
interrupt sentence. People ex rel Rainone v. Mirphy [135
NE 2d 567, 571, 1 NY 2d 367, 153 NYS 2d 21, 26].

"Parol e does not vacate sentence inposed, but is nerely
a conditional suspension of sentence. Woden v. CGoheen
[ Ky, 255 sw2d 1000, 1002].

A ’'parole is not a ’'suspension of sentence’, but is a
substitution, during continuance of parole, of |ower grade
of punishnment by confinenment in legal custody and under
control of warden within specified prison bounds outside the
prison, for confinenment within the prison adjudged by the
court. Jenkins v. - Madigan [CA Ind, 211 F 2d 904, 906].

A "parole’ does not suspend or curtail the sentence
originally “inposed by the court as contrasted with a
"comut ati-on of sentence’ which actually nodifies it"

Again in State -of Haryana v. Nauratta Singh & Os.
[ 2000 (3) SCC 514] it was held by this Court as under: @@
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"Parole relates to executive action taken after the door
been cl osed on a convict. During parole period there is no
suspensi on of sentence but the sentence is actually
continuing to run during that period also."

It is thus clear that parole did not” anpbunt to the
suspension, remssion or conmutation of sentences | which
could be withheld under the garb of Section 32A of the Act.
Notwi t hst anding the provisions of the offending Section, a
convict is entitled to parole, 'subject, however, to the
conditions governing the grant of it under the statute, |if
any, or the Jail Mnual or the Governnment |nstructions. The
Wit Petition No.169 of 1999 apparently appears to be
m sconceived and filed in a hurry wi thout approaching the
appropriate authority for the grant of relief in accordance
with jail manual applicable in the matter.

W will now deal with the crux of the matter relating to
the constitutional validity of Section 32A in the Iight of
the challenge thrown to it. Section 32A of the Act reads:

" 32A. No suspension, rem ssion or commutation in any
sentence awarded under this Act.- Notw thstandi ng--anything
contained in the Code of Criminal Procedure, 1973 'or any
other law for the time being in force but subject to the
provi sions of section 33, no sentence awarded under this Act
(other than section 27) shall be suspended or renmtted or
comuted. "

A perusal of the Section would indicate that it deals
with three different matters, nanely, suspension, renission
and conmutation of the sentences. Prohibition contained in
the Section is referable to Sections 389, 432 and 433 of the
Code. Section 432 of the Code provides that when any person
has been sentenced to punishnment for an offence, the
appropriate GCovernment may, at any tine, wthout conditions
or upon conditions which the person sentenced accepts,

has
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suspend the execution of his sentence or renit the whole or
any part of the punishnent to which he has been sentenced in
the manner and according to the procedure prescri bed
therein. Section 433 enmpowers the appropriate Governnent to
conmut e:

"(a) a sentence of death, for any other punishnment
provi ded by the Indian Penal Code;

(b) a sentence of i mprisonnent for life, for

i mprisonnment for a termnot exceeding fourteen years or for
fine;

(c) a sentence of rigorous inprisonnent, for sinple
i mprisonnent for any termto which that person might have
been sentenced, or for fine;

(d) a 'sentence of sinple inprisonnent, for fine."

However, Section 389 of the Code enpowers an appellate

court to suspend the sentence pending the appeal and rel ease@®
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the appellant on bail. ~Section 32A of the Act, therefore, @@
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takes away the powers both of the Appellate Court and the
State Executive in the matter of suspending, remtting and
conmuting the sentence of a person convicted under the Act
ot her than for an offence under Section 27 of the Act. This
Court in Maktool Singh's case (supra) held that Section 32A
of the Act was a conplete bar for the Appellate Court to
suspend a sentence passed on persons convicted of « of fences
under the Act (except under Section 27) either during the
pendency of any appeal or otherwi se. It has an overriding
effect wth regard to the powers of suspension, conmutation
and rem ssion provided under the Code. After referring to
sonme conflicting judgnents of the H gh Courts, thi's Court
concl uded: "The upshot of the above discussion’ is that
Section 32A of +the Act has taken away the powers of the
court to suspend a sentence passed on persons convicted of
of fences wunder the Act (except Section 27) either during
pendency of any appeal or otherwise. Simlarly, the power
of the Governnent under Sections 432, 433 and 434 of the
Crimnal Procedure Code have al so been taken away. Section
32A would have an overriding effect with . regard to the
powers of suspension, conmutation and rem ssion provided
under the Crinminal Procedure Code."

The restriction inposed under the offending Section
upon the Executive are clained to be for a reasonable
purpose and object sought to be achieved by the Act. Such
excl usi on cannot be held unconstitutional, on account of its
not being absolute in viewof the constitutional ' powers
conferred upon the Executive. Articles 72 and 161 of the
Constitution enpowers President and the the Governor of a
State to grant pardons, reprieves, respites or rem ssions of
puni shments or to suspend, remt or conmute the sentence of
any person convicted of any offence against any |law relating
to a matter to which the Executive power of the Union and
State exists. For the exercise of aforesaid constitutiona
powers circulars are stated to have been issued by the
appropriate Governments. It is further subnitted that the
circulars prescribe linmtations both as regards t he
prisoners who are eligible and those who have been excl uded.
The restriction inposed upon the Executive, under the
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Section, appears to be for a reasonabl e purpose and object
sought to be achieved by the Section. Wile nobving the
Amendnent Bill, which included Section 32A, in t he
Parliament on 16th Decenber, 1988, the Mnister of State in
Department of Revenue in the Mnistry of Finance explained
to the Parliament that the country had been facing the
problem of transit traffic inillicit drugs which had been
escalated in the recent past. The spill-over from such
traffic had been causing problens of abuse and addiction

The CGovernnent was concerned with the developing drug
situation for which a nunber of |egislative, adm nistrative
and preventive neasures had been taken resulting in checking
the transit traffic to a considerable extent. However ,
increased internal drug traffic, diversion of opium from
illicit growing areas and attenpts of illicit manufacture of
drugs within the country threatened to undernmine the effects
of the -counter measures taken. Keeping in nmind the
magni tude of the threat fromdrug trafficking from the
CGol den| Crescent region conprising Pakistan, Afghanistan and
Iran and the Golden Triangle region conprising Burnmg,
Thai | and ~and ~Laos and _having regard to the interna

situation, a 14 point directive was stated to have been
issued by the then Prine Mnister on 4th April, 1988, as a
new initiative to conbat drug trafficking and drug abuse

Keeping in mnd the working of the 1985 Act, the Cabi net Sub
Conmittee recommended that the Act be suitably anended,
inter alia,

"(i) to provide for the constitution off a fund for
control of drug abuse and its governing body. The Fund is
to be financed by such anounts as may be provided by the
Parlianment, the sale proceeds of any  property forfeited
under the Act and any grants that nmay be nmade by any person
or institution;

(ii) to provide for death penalty on second conviction
in respect of specified of fences involving speci fied
gquantities of certain drugs;

(iii) to provide that no sentence awarded under the Act,
other than section 27, should be suspended, remtted  or
comut ed

(iv) to provide for constitution of Special Courts;

(v) to provide that every offence punishable under this
Act shall be cogni zabl e and non- bail abl e;

(vi) to provide immnity from prosecution to the addicts
vol unteering for treatnment for deaddiction or detoxification
once in their life tine;

(vii) to bring certain substances which are neither
narcotic drugs nor psychotropic substances but are used in
the manufacture or production of these drugs or substances,
under the ambit of the Act. Such controlled substances
woul d be regul ated by issue or order

(viii) wviolation of the provisions relating to the
controll ed substances would be liable for punishment wth
rigorous inprisonnent for a termwhich may extend to 10
years and fine which nay extend to Rs.1 | akh

(ix) financing illicit traffic and harbouring drug
of fenders woul d be offences |liable to punishnent at the same
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| evel as per drug traffic offences.”

The distinction of the convicts under the Act and under
other statutes, in so far as it relaters to the exercise of
the Executive Powers under Sections 432 and 433 of the Code
is concerned, cannot be terned to either arbitrary or
di scrimnatory being violative of Article 14 of the
Consti tution. Such deprivation of the Executive can also
not be stretched to hold that the right to Iife of a person
has been taken away except, according to the procedure

established by law It is not contended on behalf of the
petitioners that the procedure prescribed under the Act for
holding the trial is not reasonable, fair and just. The

of fending Section, in so far as it relates to the Executive
in the matter of suspension, rem ssion and conmutati on of
sentence, after conviction, does not, in any way, encroach
upon the personal liberty of the convict tried fairly and
sentenced under~ the  Act. The procedure prescribed for
holding the trial under the Act cannot be terned to be
arbitrary, ~whinsical or fanciful. There is, therefore, no
vice of unconstitutionality inthe Sectionin so far as it
takes away the powers of the Executive conferred upon it
under Sections 432 and 433 of the Code, to suspend, remt or
conmmut e the sentence of a convict under the Act.

Learned counsel / appearing for the parties were nore

concerned with the adverse effect of the Section on the@®@
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powers of the judiciary. Inmpliedly conceding that the@@
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Section was valid so far as it pertained to the appropriate
CGovernment, it was argued that the Legislature is not
conpetent to take away the judicial powers of the Court by
statutory prohibition as is shown to have been done vide the

i mpugned section. Awar di ng sentence, upon conviction, is
concededly a judicial function to be discharged by the
courts of |aw established in the country. It is always a

matter of judicial discretion, however, subject to any
mandat ory m ni mum sentence prescribed by the law.. The award
of sentence by a crimnal court wherever nade subject to the
ri ght of appeal cannot be interfered or intermeddled with in
a way which anbunts to not only interference but actually
taking away the power of judicial review Awar di.ng the
sentence and consideration of its legality or adequacy  in
appeal is essentially a judicial function enbracing wthin
its anmbit the power to suspend the sentence under the
pecul i ar circunstances of each case, pending the disposal of
the appeal

Not providing atleast one right of appeal, would negate
the due process of lawin the matter of dispensation of
crimnal justice. There is no doubt that the right of
appeal is the creature of a statute and when conferred, a
substantive right. Providing a right of appeal but totally
disarmng the court fromgranting interimrelief in the form
of suspension of sentence would be wunjust, wunfair and
violative of Article 21 of the Constitution particularly
when no mechanism is provided for early disposal of the
appeal . The pendency of crimnal Ilitigation and the
experience in dealing wth pending matters indicate no
possibility of early hearing of the appeal and its di sposa
on nerits atleast in many H gh Courts. As the present is
not the occasion to dilate on the causes for such delay, we
restrain ourselves fromthat exercise. |In this view of the
matter, the appellate powers of the court cannot be denuded
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by Executive or judicial process.

This Court in Bhagwan Rana Shinde Gosai & Os. V.
State of C@Quarat [AIR 1999 SC 1859 held that when a
convicted person is sentenced to a fixed period of sentence
and the appellate court finds that due to practical reasons
the appeal cannot be disposed of expeditiously, it can pass
appropriate orders for suspension of sentence. The
suspension of the sentence by the appellate court has,
however, to be within the paraneters of the law prescribed
by the Legislature or spelt out by the courts by judicia
pronouncenents. The exercise of judicial discretion on well
recogni sed principles is the safest possible safeguards for

the accused which is at the very core of crimnal |aw
adnmi nistered in India. The Legislature cannot, therefore,
make law to deprive the courts of their legitimte

jurisdiction conferred under the procedure established by
I aw.

Thomas M Cooley in his "Treatise on the Constitutiona
Limtations" 8th Edition observed that if the Legislature
cannot thus indirectly control the action of the courts by
requiring of thema construction of the law according to its
own views, it is/very plainit cannot do.so directly, by
setting aside their judgnments, conpelling themto grant new
trials, ordering the discharge of offenders, or directing
what particular steps shall be taken in the progress of a
judicial inquiry. In Denny v. ~ Mattoon[2 Allen, 361], it
was stated:

"I'f, for exanple, the practical operation of a statute
is to deternine adversary suits pendi ng between party and
party, by substituting in place of the well settled rul es of
law the arbitrary wll of the Ilegislature, and thereby
controlling the action of the tribunal before which the
suits are pending, no one can doubt that it would be an

unaut horised act of |egislation, because it directly
infringes on the peculiar and appropriate functions of the
judiciary. It is exclusive province of courts of justice to

apply established principles to cases within their
jurisdiction, and to enforce their decisions by rendering
judgrments and executing themby suitable process. The
| egi sl ature have no power to interfere wi-t h this
jurisdiction in such manner as to change the decision of
cases pending before courts, or to inpair or set aside their
judgrments, or to take cases out of the settled ~course of
judicial proceeding. It is on this principle that it has
been held that the |egislature have no power to grant a new
trial or direct a rehearing of a cause which has been once
judicially settled. The right of a review, or to'try a new
facts which have been determ ned by a verdict or decree,
depends on fixed and well-settled principles, which.it is
the duty of the court to apply in the exercise of a sound
judgrment and discretion. These cannot be regulated  or
governed by | egislative action".

Cooley further opined that forfeiture of rights and
property cannot be adj udged by | egi sl ative act,
confiscations wthout a judicial hearing after due notice
would be void as not being due process of law. Rights of
the parties, without the authority of passing consequentia
or interimorders in the interest of justice, would not be a
substanti ve one.
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O fending Section is stated to have been enacted in
di scharge of the international obligations as clainmed by the
concerned Mnister in the Parlianment. This submission also
appears to be without any substance. Countries, parties to
the United Nations Convention Against Illicit Traffic in
Narcoti ¢ Drugs and Psychotropi ¢ Substances, 1988, in the 6th
Pl enary Meeting held on 19th Decenber, 1988 resolved to
adopt neans and neasures to curb the rising trend in the
illicit production of demand for and traffic in narcotic
drugs and psychotropic substances which posed a serious
threat to the health and wel fare of the human beings and
adversely affected the ‘economc, cultural and politica
foundations of the Society. The nmenber countries, inter
alia agreed to adopt such neasures as may be necessary to
establish as «crimnal offences inits donestic Iaw when
conmitted intentionally:

"(a) (i) The production, - manufacture, extraction
preparation, offering, offering for sale, distribution
sal e, delivery on any terns whatsoever, brokerage, dispatch,
di spatch in transit, transport, inmportation or exportation
of any narcotic drug or any psychotropi c substance contrary
to the provisions of -the 1961 Convention, the 1961
Convention as anended or the 1971 Conventi on

ii) The cultivation of opium poppy, coca bush or
cannabi s plant for the purpose of the production of narcotic
drugs contrary to the provisions of the 1961 Convention and
1961 Convention as anended;

iii) The possession or purchase of ‘any narcotic drug or
psychotropic substance for the purpose  of any of the
activities enunerated in (i) above;

iv) The manufacture, transport, or distribution of
equi prent, nmaterials or of substances listed in Table | and
Table 11, knowing that they are to be used in or~ for the
illicit cultivation, production or manufacture of narcotic
drugs or psychotropic substances;

v) The organisation, managenent or financing of any of
the of fences enunerated in (i), (ii), (iii) or (iv) above;

(b) (i) The conversion or transfer of property, know ng

that such property is derived fromany offence or -offences@
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established in accordance wth subparagraph (a) of  this
paragraph, or froman act, of participation in such of fence
or offences, for the purpose of concealing or disguising the
illicit original of the property or of assisting any person
who is involved in the comm ssion of such an offence or
of fences to evade the | egal consequences of his actions,

iii) The conceal nent or disguise of the true nature,

source, location, disposition, novenent rights with respect
to, or ownership of property, knowi ng that such property is
derived from an offence or offences est abl i shed in

accordance w th paragraph (a) of this paragraph or from an
act of participation in such an offence or offences;

It was further agreed that subject to the constitutiona
principles and the basic concept of its | egal system each
country shall provide for:
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"(i) The acquisition, possession or use of property,
knowing, at the tine of receipt, that such property was
derived from an offence or offences est abl i shed in
accordance w th subparagraph (a) of this paragraph or from
an act of participation in such offence or offences;

(ii) The possession of equi prent or materials or
substances listed in Table | and Table I, know ng that they
are being or are to be wused in or for the illicit
cultivation, production or manufacture of narcotic drugs or
psychot ropi ¢ substances;

(iii)Publicly inciting or inducing others, by any neans,
to commt any of the offences established in accordance with
this article or to use narcotic drugs or psychotropic
substances illicitly;

(iv) Participation in, association or conspiracy to
conmit, attenpts to conmt and aiding, facilitating and
counsel li'ng the conmi ssi on of any of the of f ences
established in accordance with this article."

The parties to the Convention further resolved to
provide in addition to conviction and punishnent for an
of fence that the offender shall undergo neasures such as
treatnent, education, after care, rehabilitation or socia
re-integration. It was further agreed:” "The parties shal
endeavour to ensure that any discretionary |legal powers
under their donestic lawrelating to the prosecution of
persons for offences established in accordance wth this
article are exercised to maximze the effectiveness of |aw
enforcenent neasures in respect of those offences and wth
due regard to the need to deter the comm ssion of such
of f ences.

The parties shall ensure that their courts or other
conpetent authorities bear in mnd the serious nature of the
of fences enunerated in paragraph 1 of this article and the
ci rcunst ances enunerated in paragraph 5 of this article when
considering the eventuality of early release or parole of
persons convicted of such offences."” A perusal of the
agreement of the Convention to which Indiais clainmed to be
a party, clearly and unanbiguously show that the court’s
jurisdiction with respect to the offences relating to
narcotic drugs and psychotropic subst ances was never
intended to be ousted, taken away or curtail ed. The
Decl arati on was made, subject to "constitutional principles
and the basic concepts of its | egal systemprevalent in the
polity of a nenber country". The international Agreenent
enphasi sed that the courts of the nmenber countries /shal
al ways bear in mnd the serious nature of offences sought to
be tackled by the Decl aration while considering the
eventuality of early release or partly of persons convicted
of such offences. There was no International Agreenent to
put a blanket ban on the power of the court to suspend the
sentence awarded to a crininal under the Act notwi thstanding
the constitutional principles and basic concepts of its
legal system It cannot be denied that judicial review in
our country is the heart and soul of our constitutiona
schene. The judiciary 1is constituted the ultimte
interpreter of the Constitution and is assigned the delicate
task of determning the extent and scope of the powers
conferred on each branch of the Governnent, ensuring that
action of any branch does not transgress its Ilimts. A
Constitution Bench of this Court in S.P. Sanpath Kumar v.
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Union of India [1987 (1) SCC 124] held that "it is also a
basic principle of the Rule of Law which perneates very
provision of the Constitution and which forns its very core
and essence that the exercise of power by the executive or
any other authority nust not only be conditioned by the
Constitution but also be in accordance with law and it is
the judiciary which has to ensure that the lawis observed
and there is conpliance with the requirenents of |aw on the
part of the executive and other authorities. This function
is discharged by the judiciary by exercise of the power of
judicial review which is a nost potent weapon in the hands
of the judiciary for maintenance of the Rule of Law. The
power of judicial review is an integral part of our

constitutional system and wthout it, there wll be no
government of laws and the Rule of Law would becone a
teasing illusion and a promise of unreality". Againin S S

Bola & Os. v. B:D. Sardana & Ors. [AIR 1999 SC 3127] it
was reiterated that judicial reviewis the basic feature
upon which hinges the checks and bal ances bl ended with hind
sight in_ the Constitution as people’s soverei gn power for
their protection and establishnent of egalitarian socia
order wunder the rule of law The judicial review was,
therefore, held to be an integral part of the Constitution
as its basic structure. Simlarly, the filing of an appeal
its adjudication and passing of appropriate interim orders
is concededly a part of the legal systemprevalent in our
country.

In Ram Charan v. . Union of I'ndia [1991(9) LCD 160], the
Al | ahabad High Court while dealing with the question of the@@
JJJJJIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIAI
constitutional wvalidity of Section 32A found that —as the@®
JJJJJIIIIIIIII
Section |eaves no discretion to the court in the matter of
deciding, as to whether, after conviction the sentence
deserves to be suspended or not - wthout providing any
gui delines regarding the early disposal of the appeal within
a specified period, it suffers fromarbitrariness and thus
viol ative of mandate of Articles 14 and 21 of t he

Constitution. In the absence of right of suspending a
sentence, the right of appeal conferred upon accused was
termed to be a right of infructuous appeal. However ,

GQujarat High Court in Ishwarsingh M Rajput v. State of
Gujarat [1990 (2) Cujarat Law Reporter 1365 =1991(2) Crines
160] while dealing with the case relating to grant of parole
to a convict under the Act found that Section 32A was
Constitutionally valid. It was held:

"Further, the classification between the prisoners
convi cted under the Narcotics Act and the prisoners
convicted wunder any other law, including the Indian Pena
Code is reasonable one, it is with specific object to curb
deterrently habit form ng, boom ng and paying (beyond
i magi nation) nefarious illegal activity in drug trafficking.
Prisoners convicted under the Narcotics Act are class by
t hensel ves. Their activities affect the entire society and
may, in sonme cases, be a death-blowto the persons, who
becone addicts. It is nmuch nore paying as it brings
uni magi nable easy riches. In this view of the matter, the
tenptation to the prisoner is too great to resist hinself
from indulging in sane type of activity during the period,
when he is tenmporarily released. 1In npost of the cases, it
would be difficult for himto |eave that activity as it
would not be easy for the prisoner to come out of the
clutches of the gang, which operates in nefarious illega
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activities. Hence, it cannot be said that section 32A
violates Article 14 of the Constitution on the ground that
it nakes unreasonable distinction between a  prisoner
convicted wunder the Narcotic Act and a prisoner convicted
for any other offences.”

Judged from any angle, the Section in so far as it
conpletely debars the appellate courts fromthe power to
suspend the sentence awarded to a convict under the Act
cannot stand the test of constitutionality. Thus Section
32A in so far as it ousts the jurisdiction of the court to
suspend the sentence awarded to a convict under the Act is
unconstitutional . We are, therefore, of the opinion that
Al l ahabad High Court in Ram Charan's case (Supra) has
correctly interpreted the lawrelating to the constitutiona
validity of the Section and the judgment of Gujarat High
Court in Ishwarsingh M-~ Rajput’s case cannot be held to be
good | aw.

Despite hol ding that Section 32A is unconstitutional to
the extent it affects the functioning of the crininal courts
in the country, we are not declaring the whole of the
section as unconstitutional in view of our finding that the

Section, in so far as it takes away the right of the
Executive to suspend, remt and commute the sentence, 1is
valid and intra vires of the Constitution. - The Declaration
of Section 32A to be unconstitutional, in-so far as it

affects the functioning of the courts in the country, would
not render the whole of the section invalid, the restriction
i mposed by the offending section being distinct and
sever abl e.

Hol ding Section 32A as void in so far as it takes away

the right of the courts to suspend the sentence awarded to a@@
JJJJJIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIAIIIIIIIAIY

convi ct under the Act, would neither entitle such convicts@®
JJJJJIIIIIIIIIIAII
to ask for suspension of the sentence as a matter of /right
in all cases nor would it absolve the courts of their |ega
obligations to exercise the power of suspension of sentence
within the parameters prescribed under Section 37 of the
Act. Section 37 of the Act provides:

" 37. O fences to be cognizable and non-bailable (1)
Not wi t hst andi ng anything contained in the Code of Crinina
Procedure, 1973--

(a) every offence punishable under this Act shall be
cogni zabl e;

(b) no person accused of an offence punishable for a
term of inprisonment of five years or nore under this Act
shall be released on bail or on his own bond unl ess--

i) the Public Prosecutor has been given an opportunity
to oppose the application for such rel ease, and

ii) where the Public Prosecutor opposes the application
the court is satisfied that there are reasonabl e grounds for
believing that he is not guilty of such offence and that he
is not likely to conmmt any offence while on bail

(2) The limtations on granting of bail specified in
clause (b) of sub-section (1) are in addition to the
[imtations wunder the Code of Crimnal Procedure, 1973 or
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any other law for the tinme being in force, on granting of
bai | .

This Court in Union of India v. Ram Samujh & Anr

[1999 (9) SCC 429] held that the jurisdiction of the court@@

JJJJIIIIIIIIIIIIIIIIIIIIAIIIIIIIIIIIIAIIIIIIA

to grant bail is circunmscribed by the aforesaid section of @

JJJJIJIJIIIIIIIIIIII

the Act. The bail can be granted and sentence suspended in
a case where there are reasonable grounds for believing that
the accused is not guilty of the offence for which convicted
and he is not likely to commit any offence while on bail and
during the period of suspension of the sentence. The Court
further held:

"The aforesaid -sectionis incorporated to achieve the
object as nmentioned in the Statenent of Objects and Reasons
for introducing Bill No.125 of 1988 thus:

"Even _though the nmjor offences are non-bailable by
virtue of the |level of punishments, on technical grounds,
drug of fenders were being released on bail. |In the Iight of
certain difficulties faced in the enforcement of the
Narcotic Drugs and Psychotropic Substances Act, 1985 the
need to amend the lawto further strengthen it, has been
felt".

(enphasi s ‘suppl i ed)

It is to be bornein mnd that the aforesaid legislative
mandate is required to be adhered to and followed. It
should be borne in nmind that in a murder case, the ' accused
conmits nurder of one or two persons, while those persons

who are dealing in narcotic drugs are instrunental in
causing death or in inflicting death-blowto a number of
i nnocent young victinms, who are ~vul nerable; it causes

deleterious effects and a deadly inmpact on the /society;
they are hazard to the society; —even if they are  rel eased

temporarily, in all probability, they would continue their
nefarious activities of trafficking and/or dealing in
i ntoxi cants clandestinely. Reason may be | arge stake and

illegal profit involved. This Court, dealing wth the
contention with regard to puni shment under the NDPS Act, has
succinctly observed about the adverse effect ~of such
activities in Durand Dilier v. Chief Secretary, ~Union
Territory of Goa [1990 (1) SCC 95] as under:  (SCC p. 104,
para 24)

"24, Wth deep concern, we may point out that  the
organi sed activities of the underworld and the clandestine
smuggl i ng of narcotic drugs and psychotropic substances into
this country and illegal trafficking in such drugs and
substances have led to drug addiction anbng a sizeable
section of the public, particularly the adolescents -and
students of both sexes and the nmenance has assumed serious
and al arming proportions in the recent years. Therefore, in
or der to effectively control and eradi cat e this
proliferating and boomi ng devastating menace, causing
del eterious effects and deadly inmpact on the society as a
whol e, Parliament in its wi sdom has mnmade effective
provisions by introducing this Act 81 of 1985 specifying
mandat ory m ni mum i npri sonnent and fine."

8. To check the nenance of dangerous drugs fl ooding the
market, Parlianent has provided that the person accused of
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of fences wunder the NDPS Act should not be rel eased on bai
during trial wunless the mandatory conditions provided in
Section 37, nanely,

i) there are reasonable grounds for believing that the
accused is not guilty of such offence; and

ii) that he is not likely to conmmt any offence while on
bai | .

are satisfied."

Under the circunstances the wit petitions are di sposed
of by holding that (1) Section 32A does not in any way
affect the powers of the authorities to grant parole; (2)
It is unconstitutional to the extent it takes away the right
of the court to suspend the sentence of a convict under the
Act; (3) Neverthel ess, a sentence awarded under the Act can
be suspended by the appellate court only and strictly
subj ect .to the conditions spelt out in Section 37 of the Act
as dealt with-in this judgment.

The petitioner in Wit Petition No.l69/99 shall be at
liberty to apply for parole and his prayer be considered and
di sposed of in accordance with the statutory provisions, if
any, Jail Manual or Government I|nstructions wthout inplying
Section 32A of the Act as a bar for consideration of the
prayer. Simlarly petitioner in Wit Petition No.243/99 is
at liberty to nmove the High Court for suspension of sentence
awarded to him under the Act. As and when any such
application is filed, —the same shall be disposed of in
accordance with law and keeping in view the I|imtations
prescri bed under Section 37 of the Act and the law laid down
by this Court.




