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ACT:
Cri m nal Pr ocedur e- Aut hori sation by Gover nor Gener al -

Aut hori sati on, whet her cont enpl at ed-Code of Crimna
Procedure 1898 (V of 1898), as anmended by Criminal Procedure
Code (Amendnent) Act, 1955(XXVI of 1955), s. 198-B(1), (3)

(a).

HEADNCTE
The appellants were the editor, printer and publisher of an
Oiya Daily Newspaper called "Matrubhum ™. In the issue of

May 31, 1958, the views expressed by Dr. Ram Manohar Lohia
concerning the Political situation created in Olissa by
reason of the resignation of the Congress Mnistry and its
i medi ate non-acceptance by the Governor were  published.
During the Press Conference he remarked that —the Governor
had played as a toy in the hands of the Congress - and that
his one near relation, had secured enpl oyment - with the -help
of the congress party. After it cane to the notice of the
Covernor, he got it translated into English and sent to the
CGovernment for taking such action as nay be  necessary.
Shortly thereafter, the Hone Secretary to the Governnent
passed an order pur. ported to be a sanction under s. 198B
of the Code of Crim nal
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Procedure for the prosecution of the appellants for offences
under ss. 500 and 501 of the Penal Code and in “pursuance
thereof the Public Prosecutor lodged a conplaint ‘on the
basis of which the appellants were tried by the Sessions
judge who held both of themguilty to the charge, convicted
them of these offences and sentenced themto pay certain
fines and their appeals to the Hgh Court were also
di smi ssed. It was urged by the respondent in this Court
that it was enough for the CGovernor to say that he had no
objection to the |odging of a conplaint and his statenent
that he left it to the Government to decide what action
should be taken and that the Government had consulted him
before it decided to take action, therefore, neets the
requi renments of the provisions of cl. (a) of sub.s. (3) of

S. 198B, Code of Crim nal Procedure.

Hel d, that s. 198-B(3) (a) requires that the CGovernor shoul d
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authorise a Secretary to |lodge a conplaint. Hel d, al so,

that there are two restrictions upon the power of the Public
Prosecutor to lodge a conmplaint (1) he nust first obtain a
sanction to |odge such complaint; (2) and the sanction
should be accorded by a Secretary to the CGover nirent
authorised by the Governor in this behalf. VWile the
sanctioning authority has to apply its mind before according
sanction and in performng the function the Secretary does
not nerely performa mnisterial Act, the initiative has to
be taken by the Governor by indicating unequivocally that he
desires action to be taken and that the authorisation by him
is not an idle formality.

Held, further, that sub.s. (3) of s. 198-B speaks of a
conpl aint under sub-s. (1) and the conplaint under sub-s.
(1) is a specific conplaint in witing made by the Public
Prosecutor. Reading the two sub-sections together it would
be clear that the-authorisation by the Governor is of the
sanction wth respect to a specific conplaint. A genera

sanction will not be of any avail

Gour Chandra Bout-v. Public Prosecutor, A 1. R 1960 Orissa
116, hel d-inapplicable.

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION : Criminal Appeal No. 61 of
1960.

Appeal fromthe Judgnent and order dated August 7, 1961, of
the Orissa H gh Court in Crimnal” Appeal No. 108/ 60.

Sant osh Chatterjee and Brij - Bans Kishore, for the
appel | ants.
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DR Prem P. D Mmnon and R H- Dhebar, for ' the
respondent .

1962. Novenber 23. The judgnment of the Court was delivered
by

MUDHOLKAR, J.-This is an appeal by a certificate granted by
the H gh Court of Orissa which dism ssed an appeal preferred
by the appellants fromtheir convictions under s.” 500 and s.
501, Indian Penal Code, respectively and the sentences or
fine inposed upon each of them

The appellant No. 1, Gour Chandra Rout, is the editor of’ an
Oiya Daily Newspaper called "Mtrubhum " while the other
appel | ant, Ram Chandra Kar, is the printer and publisher ~ of
that newspaper. In the issue of May 31, 1958,  the views
expressed by Dr. Ram Manohar Lohia concerning the political
situation created in Orissa by reason of the resignation of
the Congress Mnistry and the inmedi ate non-acceptance of
the resignation by the Governor were published. During the
Press Conference addressed by Dr. Lohia he remarked that the
CGovernor M. Sukthankar had played as a toy in the hands of
the Congress and that a near relation of the Governor had
obtained a job carrying a handsone salary, with a British
Ol Conpany in Assam and that, therefore, the Governor —was
under an obligation to the Congress. The suggestion clearly
was that the near relation of the Governor had secured
enpl oyment with the help of the Congress Party. After the
af oresai d publication came to the notice of the Governor he
had a translation made of it in English and he sent that
translation to the Governnment of Orissa for taking such
action as nmay be necessary. Shortly thereafter the Hone
Secretary to the Governnent of Oissa passed an order in the
followi ng terns

"Whereas the Matrubhum’® an Oriya Daily published from
Cuttack in its daily edition
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dated May 31, 1958, knowi ng or having reason to believe that
such a natter is defamatory of the Governor of Oissa,
published a statenent alleged to have been nade by Dr. Ram
Manohar Lohia to the effect that the Governor of Orissa in
consideration of his Obligations towards the Congr ess
Government in securing a well paid job for a near relation
of his in an G| Conpany in Assam favoured the Congress
Party to be in power in the last political crisis in Oissa.
Whereas the said statenment reflects on the conduct of the
CGovernor of Orissa in the discharge of his public function,
it constitutes an offence conmtted by the Editor and
publ i sher of the Matrubhum punishable under section 501,
Whereas the Secretary to the Home Departnent has been
aut hori sed by the Governor in this behalf under Section
198- B, (3)(a) to accord sanction to a
conplai nt being made by the Public Prosecutor,
Cuttack, against the Editor and Publisher of
the said newspaper, Matrubhum for the
af oresai d of fence-.
Now, therefore, in pursuance of the aforesaid authority 1
Shri P. N. Mohanti, Secretary to the Governnent of Orissa in
the Honme Department do hereby accord sanction for the afore-
sai d comrent being nmade by the Public Prosecutor."”
This order purports to be a sanction under s. 198-B of the
Code of Crimnal Procedure for the prosecution of the
appel l ants for offences under s. 500 and s. 501, 1. P. C
respectively. In'. pursuance of this~ sanction the Public
Prosecutor |odged ‘a complaint on the basis of. which the
appel lants were tried by
451
the Sessions judge, Cuttack. The |learned Sessions |udge
held both the appellants guilty of the of fences with which
they were charged and convicted them of 'those offences and
sentenced them to pay certain fines,  as already stated.
Their appeals against their conviction and sentences were
di sm ssed by the H gh Court.
Section 198 of the Code prohibits a court from taking
cogni zance of certain offences, including those  under ss.
500 and 501, 1. P. C. except upon a conplaint mde by a
person aggri eved by such an offence. Therefore, the norma
procedure is that where a person conpl ai ns of being defaned
he hinself has to nake a conplaint to the court in order to
nake it possible for the court to take cogni zance of the
of fence conpl ai ned of. Wen the Code was anended by Act 26
of 1955, anong other provisions, a new one, s. 1998-B was
added to it. The relevant part of that section runs thus :
"198-B (1).-Notw thstandi ng anything contained in this Code,
when any offence falling under Chapter XXI of the 1ndian
Penal Code (other than the offence of defamation by spoken
words) is alleged to have been conmmtted against the
President, or the Vice-President, or the GCovernor or
Raj pramukh of a State, or a Mnister, or any other ' public
servant enployed in connection with the affairs of the union
or of a State, in respect of his conduct in the discharge of
his public functions, a Court of Session nay take cogni zance
of such offence, without the accused being conmitted to it
for trial, upon a conplaint in witing nade- by the Public
Pr osecut or.
(3) No conpl aint under sub-section (1) shall be nade by the
Public Prosecutor except with
452
the previous sanction, -
(a) in the case of the President or the Vice-President or
the Governor of a State of any Secretary to
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the Governnent authorised by him in this

behal f;
(b) in the case of a 'Mnister of the Central Governnent or
of a State Government, of the Secretary to the Council of
M nisters, if any, or of any Secretary to the Governnent

authorised in this’ behalf by the Governnment concerned;

(c) in the case of any other public servant enployed in
connection wth the affairs of the Union or of a State of
t he Government concerned. "

This provision was enacted for the specific purpose of
allowing the State to prosecute a person for defamation of a
high dignitary of a State or a public servant, when such
defamation is directed agai nst the conduct of such person in
the di scharge of his public functions. It is common ground
that the alleged defamati on of the Governor M. Sukthankar
does concern his conduct in the discharge of his public fun-
ctions and consequently the Public Prosecutor could file a
conpl aint . But 't he provisions of sub-s. (3) make it clear
that the Public Prosecutor cannot | odge a conplaint without,
in the 'case of a Governor, the previous sanction of a
Secretary to the Governnment authorised by the Governor in
this behalf. W have already quoted the sanction given by

the Home Secretary. ~But that sanction will avail provided
the Honme Secretary had been previously authorised to accord
a sanction to the lodging of a conplaint. In order to prove

aut horisation by the Governor reliance is placed on behalf
of the respondent State firstly on'the evidence of the

CGovernor himself. It seens to us,

453

however, that the evidence of the Governor instead of
supporting the contention, goes directly against ‘it. M.
Sukt hankar has stated in his evidence categorically : "I did
not ask the CGovernnment to start this case. They ' did so
after consultation with ne. | sent thetranslation to the
CGovernment telling themthat the facts were untrue and to
take such action as deemed proper. I did not direct
Government to start a case for ( defamation. | /gave no

specific witten directions to Government to start this
case." Wuat s. 198-B (3) (a) requires is that the Governor
should authorise a Secretary to lodge a conplaint. M.
Sukt hankar did not even purport to deal with the  Secretary
but with the Governnment. Further, he did not ask the
Government to |odge a conplaint but on the other hand |eft
it to the Governnent to decide in their discretion whether a
conplaint should be [|odged or not. We ~are, therefore,
unable to hold fromthe evidence of the Governor that he in
fact authorised even the Governnent to | odge a ~conplaint.
The nere circunstance that the CGovernment held  consultation
with the Governor before filing the conplaint. does not
amount to authorisation of a Secretary by the Governor. It
seens plain that there are two restrictions placed upon the
power of the public Prosecutor to lodge a conplaint. with
respect to defamation of a high dignitary such as the
CGover nor . The first is that he nmust have been given a
sanction to |odge such conplaint and the other is that the
sanction should be accorded by a Secretary to t he
CGovernment, authorised by the Governor in this behalf. This
nmeans that the Governor has first to consider for hinself
whet her the alleged defamatory statement is of a kind of
whi ch he should take notice and seek to vindicate hinself or
whet her the defamatory statenent being of a trivial nature
or having been nade by an irresponsible person or for sone
other reason should be ignored. This decision has to be
taken by the Governor hinself and as we read the section, we
are unable to say that he can leave it to
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sonme other person or an authority |like the Governnent to
deci de whether a conplaint should be |odged or not. It was,

however, urged by M. Premwho appears for the State that it
was enough for the Governor to say that he had no objection
to the lodging of a conplaint and that M. Sukthankar’s
statement that he left it to the Government to deci de what
action should be taken and that the Governnent had consulted
him before it decided to take action, therefore, neets the
requirements of the provisions of cl. (0) of sub-s. (3) of’
s. 198-B, Code of Criminal Procedure. He points out that
since a sanction has to be given by a Secretary it is the
Secretary who has to apply his mind to all the relevant
facts and cone to a decision whether it is in the public
interest to lodge a conplaint and if he finds that it is in
the public interest” that a conplaint be |odged then to
accord his sanction. The Secretary, as he rightly points
out, does not nerely performa munisterial act in according
the sanction and, therefore, it is enough that the Governor
says that ~he | eaves the matter to the Governnent neaning
t hereby that he woul d have no objection to the lodging of a
conpl ai nt . Wiile it s no doubt true that it 1is the
sanctioning authority which has to apply its mnd to the
facts of a case before according sanction and that in
form ng the function of according the sanction in Secretary
does not nerely performa mnisterial act, we are clear that
initiative has to be taken by the Governor - by indicating
unequi vocally that he desires actionto be taken and that
the authorisation by himis not an-idle formality. So when
the Governor says, as M. Sukthankar has done in this case,
that he leaves it to the Governnent to take such action as
it thinks fit the inference nmust be that he “is personally
i ndi fferent whether a conplaint is |odged or not. \When such
is the attitude of-the Governor it would be futile to
suggest that he has authorised the | odging of a conplaint.
It is no doubt possible that even though the Governor nmay
have aut hori sed sancti on
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to be accorded to the |lodging of a conplaint the Secretary
may think ot herw se and decline to sanction the |odging of a
conplaint and that it can be said that in a -sense the
Secretary sits in judgnent over the views expressed by the
Governor which is inmplicit in an authorisation nmade by him
In our opinion the |egislature had good reasons for~ | eaving
it to the Secretary to decide whether the 1lodging of a
conplaint by the Public Prosecutor should be sanctioned or
not . The Secretary is expected to ook at  the question
obj ectively and decide whether it is in the public interest
to take notice of the alleged defamatory statenment’ and
prosecute the person who made it. A person who is directly
aggrieved by the statement may not be in a positionto take
an objective view of an alleged defanmatory statenent and
since the expenses for the prosecution will have to be borne
by the State the legislature evidently felt that there was a
good reason for leaving the final decision to a third person
rather than wth the aggrieved person. Al the sane the
initiative to lodge a conplaint nust be taken by the
Governor himself and unless he has, in pursuance of his
decision to |lodge a conplaint authorised a Secretary to
sanction its being |odged the Secretary gets no power to
accord his sanction. This authorisation by him is as
i nportant as the sanction of the Secretary.

The Hi gh Court, however, has held, that authorisation by the
CGovernor is established by the evidence of P.W 2, P.K
Sarangi. This person is an Assistant in the Home Departnent
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of the Olissa Secretariat who had placed the papers
concerning the sanction before his superior officer in the
Hone Departnment and who clains to be famliar with the
papers in the file. Wat he has stated in his exam -
nation--in-chief is that the Home Secretary had been
aut horised by the Governor to sanction the prosecution’ Wen
he was asked in his cross-examnation whet her t he
aut hori sation was on the file he stated

456
that he was not in a position to say whether it was on the
file or not. It appears that he had brought the file

"’showi ng the authorisation of the Governor"” but he did not
produce it as he had not been permtted to produce it.
Whet her sanction was authorised by the Governor could be
proved either fromthe evidence of the Governor hinself or
from any witing emanating fromthe Governor in which the
CGovernor has saidthat he has authorised the | odging of a
conplaint. Fromthe evidence of the Governor which we have
already quoted it would be clear that there was no express
aut horisation of the Secretary by the Governor. The nere
fact that Sarangi says that sanction to the prosecution was
authorised by the Governor neans nothing as he has not
produced the file showi ng the Governor’s authorisation. In
the circunmstances we must hold that the H gh Court was in
error in reading the evidence of P.W 2, Sarangi, as proving
aut horisation by the Governor. The Hi gh Court has further
relied wupon the @ evidence of the Deputy Secretary, Hone
Departnment. This evidence is not included in the paper book

and in our opinionit has been rightly excluded. The
evi dence was gi ven by the Deputy Secretary not at the tria
but in a revision petition before the H gh Court. Thi s
revision petition was preferred by the appel | ant s
challenging the validity of the sanction. It appears that

in that petition the appellants had contended that the
sanction had not been authorised by the Governor. The High
Court inits discretion allowed additional evidence to be
led to. prove the authorisationiand one of the w tnesses
exam ned before the H gh Court was the Deputy Secretary. W
are unable to appreciate how evidence tendered before
another court and in other proceedings could be treated as
evidence at the trial. Moreover, that evidence does not
appear to have been put to the appellants when they were
exam ned under s. 342, Cr. P. C In these circunstances we
must hol d t hat
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the H gh Court could not place any reliance on the -evidence
of the Deputy Secretary.

Finally the contention of M. Premis that there was a
general authorisation by the Governor in the year 1956 and
that authorisation was sufficient. The authorisation relied
upon by himis in the following ternms :

“I'n exercise of the powers conferred by clause (a) of sub-
section (3) of section 198-B of the Code of Crimna
Procedure, 1898 (V of 1898), the CGovernor hereby authorises
the Secretary to Government of Orissa in the Hone Departnent
to accord previous sanction to the making of conplaints
under sub-section (1) of the said section in case where such
conplaints are nade of an offence alleged to have been
conmitted agai nst the CGovernor."

The question is whether S. 198-B (3) (a) contenplates a
general authorisation. In support of his contention he
first relies upon the decision in Gour Chandra Bout V.
Public Prosecutor (1). That in fact is the decision of the
Hi gh Court in the Revision Petition preferred by these very
petitioners in which they challenged the validity of the
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sanction. The learned Chief justice, who decided the
application has, however, not decided the point as to
whet her a general authorisation of the kind contained in the
notification quoted above neets the requirements of the |aw
He- dismissed the revision petition on the basis of the
addi ti onal evidence recorded by him

It has to be borne in mnd that sub-s. (3) of S 198-B
speaks of a conplaint under sub-s. (1) and the conplaint
under sub-S. (1) is a specific complaint in witing nade by
the Public Prosecutor. Therefore, reading the two sub-
sections together it would be clear that the authorisation
by the Governor is of

(1) AIl.R 1960 Oissa 116.
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the sanction wth respect to a specific conplaint. A
general sanction can, therefore, not be of any avail. The

H gh Court has relied upon s. 14 of the General C auses Act
in support of its conclusion that a general authorisation
woul d 'neet the requirements of cl. (a) of sub-s. (3) of s.
198-B, C.P C. That section deals with the exercise of a
power successively and has no relevance to the question
whet her the power clainmed can at all be conferred. We nmay
further point out that cl. (a) contenpl ates authorisation by
the CGovernor defamed and, therefore, an authorisation of the
type which we have here nade by soneone else in 1956 can be
of no avail. |Indeed, considering the nature 'of the offence
it is difficult to appreciate how an authorisation in
advance to sanction the making of a conplaint of defanmation
can at all be given. [If such authorisation were good in
law, the Secretary authorised can suo nmotu sanction the
maki ng of a conplaint, wthout reference to the Governor
This nmay lead to the astounding result that even where a
high dignitary wanted to ignore a defamatory statenent
because it is beneath notice or because it may lead to
enbarrassnent to himthe Secretary can set the law in notion
and either nake a nmountain out of a nole hill or enbarrass
the Governor hinself. Such a construction would defeat the
very object which the legislature had in view when it
enacted the provision. W, therefore, reject the argument
of |earned counsel and hold that the sanction given by the
Secretary, Home Departnent was not duly authorised by the
Gover nor .

Upon this viewit is not necessary to consider sone  other
points raised by |earned counsel for the appellants. e,
therefore, allow the appeal and set aside the conviction and
sentences passed on each of the appellants and direct that
the fines if paid, be refunded.
Appeal Al | owed.
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