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CASE NO. :
Appeal (crl.) 1293 of 2006

PETI TI ONER
M's. Kal yani Baskar

RESPONDENT:
Ms. M S. Sanpoor nam

DATE OF JUDGVENT: 11/12/2006

BENCH
G P. Mathur & Lokeshwar Singh Panta

JUDGVENT:
JUDGMENT
[Arising out of S.L.P. (Crl.) No. 2639 OF 2004]

Lokeshwar -Si ngh Panta, J.

Leave granted.

Thi s appeal by special |eave, directed agai nst the order

dat ed 10.2.2004 of the High Court of Judicature at Mdras,

i nvol ves a question with regard to the scope of the powers of

the Magi strate under Section 243 of the Code of Crimna

Procedure, 1973 [hereinafter referred to as “Cr.P.C."]. It arises
out of these circunstances.

A conpl aint has been preferred by Ms. M S.

Sanpoor nam conpl ai nant -respondent herei n, -agai nst Ms.

Kal yani Baskar, appellant herein, and her husband for the

of fence under Section 138 of the Negotiable Instruments Act,
1881 [for short "the Act"] before the Judicial Mgistrate,
Tanbaram Chennai, alleging that the appellant along with

her husband jointly signed and i ssued a cheque No. 037296

for discharging their liability. On presentation of the said
cheque, it was dishonoured for 'insufficient funds’.” Though
the notice was served upon both the accused persons yet no
reply has been sent by them Thereafter, observing all the
fornmalities as contenpl ated under the Act, the conplainant-
respondent had preferred C.C. No. 439/1998 on the file of the
Judi ci al Magi strate, Tambaram Chennai, against the

appel | ant and her husband. The accused appeared before the
Magi strate and filed an application under Section 245 of
Cr.P.C. raising inter alia prelimnary objections that:- (1) the
accused has not signed the cheque nor issued it to the

conpl ai nant -respondent; (2) the cheque, in question, was
drawn fromthe individual account of the accused and
therefore, as alleged by the conplainant, the accused and her
husband coul d not have jointly signed and issued the cheque;
(3) the signature on the cheque may be sent for expert opinion
to ascertain bona fide of the sane; and (4) neither the

appel  ant nor her husband owe any debt to the respondent.

The Judicial Magistrate dism ssed the said application on
the ground that the genuineness of the signature could be
guestioned only at the tine of trial of the conplaint.
Thereafter, the trial was comrenced and the evidence of the
respondent was recorded. The banker of the appellant during
the cross-exam nati on deposed that he has not verified the
signature before returning the cheque, in question, as
di shonoured. In these circunstances, during the trial of the
case the appellant preferred an application under Section 243
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of Cr.P.C., requesting the Magistrate to send the cheque in
guestion for expert opinion to ascertain the correctness and
genui neness of the appellant’s signature appearing thereon
The Magi strate, however, disnissed the application on the
ground that it was not mandatory that every di sputed

docunent or signature has to be sent to an Expert for opinion
that the original docunment filed in the court cannot be sent
out for any reason and that every docunent filed before the
court should be safe till the disposal of the litigation

Feeling aggrieved by this order, the appellant preferred a
Crimnal Revision Case No. 335 of 2002 under Section 397
read with Section 401 of Cr. P.Cin the H gh Court of
Judi cature at Madras. The Revision Petition came to be
di smi ssed by the inmpugned order. Hence, this appeal by the
appel | ant .

We have heard Shri V. Krishnanurthy, |earned counse
appearing for the appellant-accused and Shri S.G K. Kunar
| ear ned counsel —appearing for the respondent and exam ned
the materi'al on record.

Learned counsel for the appellant contended that the
Hi gh Court has failed to appreciate the |legal position that no
of fence can be established against the appellant by the
respondent unl ess the respondent proves on record that the
cheque, in question, bears the signature of the appellant.
According to the | earned counsel, the appellant cannot be
debarred fromentering upon her defence and produce her
evi dence wi t hout deciding the genui neness of ‘the signature on
the cheque, in question and the di sm ssal of the application by
the Magi strate has caused m scarriage of justice to the
appel | ant .

On the other hand, the | earned counsel appearing on
behal f of the respondent contended that the Magistrate has
exercised his jurisdiction judiciously as the application filed by
the appellant was with the sole object to protract the trial. He
submitted that the Hi gh Court has recorded a well-reasoned
order in dismssing the revision petition filed by the appellant
and this Court in exercise of its jurisdiction under Article 136
of the Constitution of India should not lightly interfere with
the said order.

W have given our anxious and thoughtful consideration
to the respective contentions of the ['earned counsel for the
parties.

It is not in dispute that the appellant at the initial stage
of her appearance before the Magistrate had filed an
application under Section 245 Cr.P.C. in which she had
categorically denied her signhature on the cheque and its
delivery to the respondent besides raising other prelimnnary
obj ections in opposition to the conplaint filed by the
respondent under Section 138 of the Act. Fromthe record, it
appears that the said application was di sm ssed by the
Magi strate on the ground that the genui neness of the
signature can be questioned only at the time of trial. The
appel | ant accepted the correctness of the said order of the
Magi strate. During the trial, the respondent was exami ned as
P.W 1 on 22.09.1999 and PW3, the officer of the Bank, was
exam ned on 22.11.2000. It is thereafter that the appell ant
had filed the application under Section 243 Cr.P.C. praying to
send the cheque, in question, for ascertaining the bona fide
and genui neness of her signature appended thereon. The Tria
Magi strate as well as the H gh Court have observed that
Section 243 Cr.P.C. deals with summoni ng of defence
wi t nesses and cause any docurent or thing to be produced
through him But in the present case, the accused has filed a
petition w thout naming any person as witness or anything to
be sunmoned which is to be sent for hand-witing expert for
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exam nati on.

To appreciate the reasoning recorded by the Hi gh Court
inits inpugned order, it is useful to refer to the provisions of
Section 243 of C.P.C, which reads as under: -

"243. Evidence for defence.\027(1) The
accused shall then be called upon to enter
upon his defence and produce his evidence;
and if the accused puts in any witten
statenent, the Magistrate shall file it with
the record.

(2) If the accused, after he had entered
upon his defence, applies to the Magistrate
to issue any process for conpelling the
attendance of any witness for the purpose
of exami nation or cross-exanination, or the
production of any docunment or other thing,
the Magistrate shall issue such process
unl ess he consi ders that such application
shoul d be refused on the ground that it is
nmade for the purpose of vexation or delay or
for defeating the ends of justice and such
ground shall be recorded by himin witing:

Provi ded that, when the accused has
cross-exam ned or had the opportunity of
cross-exam ning any w tness before
entering on his defence, the attendance of
such wi tness shall not be compel I'ed under
this section, unless the Magistrate is
satisfied that it is necessary for the ends of
justice.

(3) The Magistrate may, before sunmoning
any witness on an application under sub-
section (2), require that the reasonabl e
expenses incurred by the witness in
attending for the purposes of the trial be
deposited in Court."

Section 243 (2) is clear that a Magistrate hol ding an
inquiry under the Cr.P.C. in respect of an offence triable by
hi m does not exceed his powers under Section 243(2) if, in the
interest of justice, he directs to send the docunent for
enabling the sane to be conmpared by a hand-witing expert
because even in adopting this course, the purposeis to enable
the Magistrate to conpare the disputed signature or witing
with the admitted witing or signature of the accused and to
reach his own conclusion with the assistance of the expert.

The appellant is entitled to rebut the case of the respondent
and if the docunent viz. the cheque on which the respondent

has relied upon for initiating crimnal proceedings agai nst the
appel I ant woul d furnish good material for rebutting that case,
the Magi strate having declined to send the docunent for the
exam nati on and opi nion of the hand-witing expert has

deprived the appellant of an opportunity of rebutting it. The
appel I ant cannot be convicted without an opportunity being
given to her to present her evidence and if it is denied to her
there is no fair trial. ’Fair trial’ includes fair and proper
opportunities allowed by |aw to prove her innocence.

Adduci ng evidence in support of the defence is a val uable
right. Denial of that right means denial of fair trial. It is
essential that rules of procedure designed to ensure justice
shoul d be scrupul ously followed, and courts shoul d be jeal ous
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in seeing that there is no breach of them W have not been
able to appreciate the view of the | earned Judge of the High
Court that the petitioner has filed application under Section
243 Cr.P.C. without nam ng any person as w tness or
anything to be sunmmoned, which are to be sent for
handwiting expert for exam nation. As noticed above, Section
243(2) Cr.P.C. refers to a stage when the prosecution closes its
evi dence after exam ning the witnesses and the accused has
entered upon his defence. The appellant in this case requests
for sending the cheque, in question, for the opinion of the
hand-writing expert after the respondent has cl osed her
evi dence, the Magi strate should have granted such a request
unl ess he thinks that the object of the appellant is vexation or
del aying the crimnal proceedings. 1In the circunstances, the
order of the H gh Court inpugned in this appeal upholding the
order of the Magistrate is erroneous and not sustai nable.
For all the foregoing reasons, we allow this appeal and
set aside the order of the Hi gh Court dated 10.02.2004 passed
in Crimnal Revision Case No.335 of 2002 by which the order
dated 15.11.2001 of the Judicial Mugistrate made in Cl. M P
No. 341 of 2001 in C.C. No. 439 of 1998 dism ssing the
application of the appellant under Section 243 Cr.P.C. was
affirmed. Accordingly, Cl- M P. No.341 of 2001 in C.C
No. 439 of 1998 on the file of the Judicial Magistrate,
Tanbaram Chennai, 'shall stand all owed. 'The | earned
Magi strate shall take appropriate steps for obtaining the report
of handwriting expert on the point whether the signature in
the cheque is that of the accused and shall proceed with the
trial of the case in accordance with law. Since the case is very
ol d, further proceedings shall be taken with utnost expedition
We nake it clear that any observation nmade in this order
shal | not be construed as an expressi on-of opinion.on the
nerits of the case and the same shal |l be decided by the
Magi strate on its own nerit.




