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JUDGMENT

S. B. Maj nudar. J.

Leave granted in S.L.P.(C) Nos.6174 of 1992, 14275 of
1994. 7410 of 1995 and S.L.P.(C) No. 24553 (CC 4638/95).

This group of appeals, on grant of special /leave to
appeal against the comon judgnment of Patna H gh Court in
CWC No. 5163 of 1993 and batch decided on 6th May 1994, has
been placed before this Ilarger Bench by the orders of
Hon’ bl e the Chief Justice on account of difference  of
opi nion between two |earned judges of this Court, K
Ramaswany, J. and Hansaria, J., constituting the Division
Bench which earlier heard this group of matters. Before the
main points for difference are highlighted and the
contentions of respective contesting parties are noted, it
woul d be necessary to note at the outset the backdrop facts
| eadi ng to these proceedi ngs.

Backdrop Facts

One Dr. A A Mllick, Deput y Director, Heal th
Departnent of the CGovernment of Bihar, was in charge of
Tubercul osis for a nunmber of years while he was working as a
menber of the nedical service of the State of Bihar. He was
Director of the Tuberculosis Centre at Patna. Eradication of
Tubercul osis was taken up as a part of 20-Point Progranme in
pl anned expenditure. The activities in the Tuberculosis
Centre at Patna were extended to various districts. Since
Dr. Mallick happened to be the Director of the Centre, he
was made Deputy Director of the Scheme. The CGovernment had
al so issued directions to the District Medical Oficers to
abide by the instructions of Dr. Mallick in inplenentation
of the programme. He was made the Chairman of Sel ection
Comm ttee constituted by the Government consisting of
hinmsel f. Assistant Director of Pilaria and a senior officer
representing Schedul ed Castes/Scheduled Tribes to recruit
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2250 class 11l and Cass |V enployees on posts created to
i mpl enent the Schene in addition to around 800 to 900 staff
in Patna Centre in all categories. Taking advantage thereof,
the undisputed fact is that, he appointed around 6000 (as
found by the Commttee) while the Governnent asserts themto
be approximately 7000. Be that as it may, not |ess than 6000
persons were appointed by Dr. Mallick wthout any witten
orders. He directed many of themto be adjusted by transfer
by District Medical Oficers and some of them had produced
fabricated appoi ntment orders. He shuffled their paynent of
salaries by turns. Another device adopted in the nacabre
epi sode was to nake the enpl oyees go on strike and when some
sensitive ML.As. raised the question, on the floor of the
State Legislative Assenbly, off illegal appointnents nmade by
Dr. Mallick, the Governnent initially posed the appointnents
to be legal and justified his action to be valid. Later,
when facts thenselves proved their faulty adm ssion, they
made anmends before the Assenbly and the Governnent made an
el abor at e ‘st atenent “appri sing the House that the information
furnished earlier was not correct.

Due to the agitation, the Director an Joint Secretary
to the Governnent. Health Departnent had issued directions
to regularise the services of daily-rated Cdass IIl and
Class IV enployees. Taking aid thereof, it is claimed that
regul arisation of / many of them including nobst of the
appel l ants, was mnade. Wen alarmng bells rang around
portals of Patna H gh Court by filing petitions under
Article 226 of the Constitution seeking paynment of salari es,
the Hgh Court, though initially in sone cases directed to
enquire into the cases and to pay salaries, later found it
difficult to cope up with the situation. So an Enquiry
Committee was constituted to find  out whet her t he
appoi ntnents made by Dr. Mallick were valid and whether
salaries could be paid to such enployees.

In the neanwhile, the Government also directed the
Vi gil ance Departnent to enquire into the matter and on 7th
May 1991, the Vigilance Departnment in its report pointed out
that Dr. Mallick had violated the rules of recruitment and
in collusion wth other officers had appointed daily-rated
Class Il and Cass |V enployees. Pursuant to the direction
of the H gh Court, a Screening Committee was constituted
whi ch sought to serve notice on the enployees. Wen the
Deputy Director went to the Centre at Patna to serve the
notice on the enployees, he was mn-handl ed resulting in an
ugly law and order situation. In consequence, notices were
published on tw different dates in different newspapers
inviting submission of the claims by all the  enployees
appointed by Dr. Mllick, together with supporting materia
justifying their appointnments. Different dates of hearing by
the Conmttee were staggered. About 987 enpl oyees appeared
before the Committee and submitted their statenents. In the
meanwhi l e, relevant records were burnt out. The H gh Power
Conmittee in the absence of authentic record was constrained
to depend wupon the statenents nade by the enpl oyees before
it. After hearing them and considering the record placed
before it, the Committee found that Dr. Mllick did not nake
any order of appointnment on daily wage basis by follow ng
due procedure. It found it difficult to accept even the
orders of confirmation. In that view, the Commttee found
that the initial appointments nade by Dr. Mallick were in
violation of the instructions issued by the Governnent.
Therefore, they were found to be illegal appointnments. The
Commttee also found that Dr. Mallick circunvented the rules
by making adjustrment by transfer wthout verifying the
qualifications, eligibility or disclosing previous places
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where at the candi dates appointed had worked and dates of

their appointnent and by transferring themto the respective

pl aces by cyclostyled orders. He directed the District

Medi cal Officers to verify the credentials and then to

appoint them tenporarily. The Conmittee al so noted that the

third category was of persons who were appointed by
produci ng fabricated orders of appointment. Consequently, it
directed to cancel all the appointnents made by Dr. Mallick

On receipt of the report and on its consideration, the

Governnment found themto be invalid and illegal and all the

appoi ntnents were cancel ed. \When their legality was

guestioned in the wit petitions filed under Article 226,

the H gh Court upheld the Governnent action. Thus these

appeal s by special |eave.
When this group of appeals was finally heard by the

Di vi sion Bench of this Court consisting of K Ranmaswany, J.

and Hansaria, J., as noted earlier, on hearing the arguments

of learned counsel appearing for the contesting parties,
there arose a difference of opinion between the two | earned

j udges. K. Ranaswany, J., cane to the follow ng concl usions:

1. Even-though it was open to the CGovernnent to create
posts or to fill up the posts independently of
exi stence of any lawor statutory rules nade under the
proviso to Article 309 of the Constitution to that
effect, the said exercise had to be consistent with the
ri ght guaranteed under Articles 14 and 16(1) of the
Constitution of India.

2. When pl anned ‘expenditure is required to be spent,
budgetary sanction is mandatory. |In the present cases
when sonme of the enpl oyees were sent for one month’s
training posts were created and budgetary sancti on was
obt ai ned. The cases at hand were uni que and the device
adopted by Dr. Mallick was in flagrant violation of al
nornms of admnistrative procedure known to | aw. He had
gi ven decent burial to procedure prescribed by the
Covernment. Abusing the absolute power secured in his
hands, he appointed 6000 persons at his whim and

wagery.

3. Procedure for appointrment to Cass IIl and dass |V
posts was given a go-by. Instead casual appointnents
were made without any letters of appointnent to fill up
even non-exi sting vacanci es.

4, Exi stence of post or vacancy was a sine qua non for

nmaki ng appoi ntnments to such existing posts or vacancies
and as there were no 6000 posts or vacanci es availabl e,
the recruitnent made by Dr. Mallick to these posts was
patently illegal and wi thout authority of |aw

5. When initial appointnents were in violation or in
negation of the rules or in other words when there were
no orders for appointnent there would remain no
guestion of regularisation of such initially illega
appoi ntnents. To confer permanency of appointnment to
the posts by regularisation in violation of the
executive instructions or rules is itself subversive of
the procedure.

6. Wthout following due procedure prescribed under the
circulars, regularisation of services of daily wage
enpl oyees coul d not be effected.

7. Principles of natural justice were not required to be
followed in the present cases. Even otherw se there was
due conpliance with these principles.

8. As all the appointnents were nade in flagrant breach of
the procedure and the executive instructions and
amounted to bl atant abuse of the centralised power held
by Dr. Mllick and subversive of discipline, it was
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futile to issue wits as prayed for.

9. However Ranmaswany, J. was inclined to issue 11
directions in para 36 of his judgnent for future
recruitment of class I1l and |V enployees in the

Tubercul osi s Eradication Programre, providing certain
saf eguar ds for consi deri ng the feasibility of
recruiting the present appellants on these posts.

In view of the aforesaid findings and conclusions K
Ramaswany, J. was inclined to dispose of the appeals by
confirmng, subject to the aforesaid directions, the order
of the H gh Court dismissing the wit petitions.

On the other hand Hansaria, J., reached the follow ng
concl usi ons and findings
1. For the purpose of 'recruiting Cass 1Il and Class |V

enpl oyees in the 20-Point Programe the procedure

prescri bed by Office Menorandum dated 3rd Decenber 1980

was not required to be followed.

2. It could not be said that the procedure visualised by
O fice Menorandum dated 3rd Decenber 1980 was not
foll'owed at all while regularising the appellants.

3. Non-adverti senent of ~posts in newspapers did not cause
any infirmty to the regularisation

4. Non-information to the Enmpl oyment Exchange had caused
no dent to the appointnents.

5. The question /of illegality in appointnment of genera
candi dates on the ground of non-reservation did not
arise as the material showed that there was reservation
of SC/ ST candi dat es.

6. Material on record showed that in sonme cases
regul ari sati on was - in pursuance of the reconmendations
of a properly constituted Selection Comttee.

7. Merit |ist/panel was prepared in sonme cases pursuant to
O M of 3rd Decenber 1980. But~ it could not be said
that it was done in all cases. However, there was no
justification in finding” infirmty in al | t he
appoi nt nents because of lack of material on record.

8. Principles of natural justice were not fully conpelled
with before termnating the services of the appellants.
However, that had no nullifying effect so far as the
present proceedi ngs are concerned-as they were heard by
this Court and consequently on that ground term nation
orders could not be set aside.

9. Even though Dr. Mallick was not justified in giving
direct appointnent to about 6000 persons when there
were only 2500 sanctioned posts, all- the persons so
enpl oyed hand not abetted, aided or instigated Dr.
Mallick in doing so, and, therefore, even though a
wong doer or a sinner has to be punished and  al so
those who aid, abet or instigate thembut not those
regardi ng whom only a doubt exi sted.

10. About 2500 persons could have been appointed by Dr.
Mallick and as there was naterial on record 'to show
that regul ar appoi ntnments had al so been nade (how nany,
we do not know) and as it is not possible to know who
the regularly appointed persons were the appellants,
whose nunber is 1363, nay be anong those who were
regul arly appoi nt ed.

Consequently in vi ew of the aforesaid findi ngs
Hansaria, J. was inclined to hold that justice had to be
tempered with nmercy in the light of Article 21 of the
Constitution of India and as it was doubtful whether these
1363 appellants could be said to have been irregularly
appointed, termination orders qua themwere required to be
set aside. It was nmade clear by Hansaria, J., that the said
order would not in any way be taken advantage of except by
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the 1363 appellants before the Court. As noted earlier it is
this difference of opinion between the two |earned judges
constituting the Division Bench, that has triggered off the
present proceedi ngs before this |arger Bench

Ri val Contentions

Learned counsel for the appellants vehenently submtted
that there was anple evidence on the record of these cases
to show that Dr. Mllick was the appointing authority and
was duly enpowered to appoint Cass I|Il and Cdass 1V
enpl oyees on the progranme regardi ng eradication of
Tubercul osis which was taken up as a part of 20-Point
Programme in the Planned Expenditure by the State of Bihar.
It was further contended that the Government Order of 3rd
Decenmber 1980 did not apply to such appointnents. That
| ooking to the urgency of the Programre the appoi ntnments had
to be made on a war-footing and that is how 6000
appoi ntnents were made by Dr. Mllick in due exercise of his
authority so that the Tuberculosis Eradication Programe
could be /put on an effective and strong footing. It was
further submtted that these were not posts born on any
regul ar cadre in State Service and consequently the detail ed
method of recruitnment for filling up vacancies for such a
Programe was not required to be followed. It was next
contended that Dr. Mallick had given due inportance to the
policy of reservation as applied by the State while
effecting these appoi ntnents. That in ‘any case these
appoi ntnents on ad-hoc basis were ultimtely duly approved
by the State when the Committee constituted for the purpose
had found themto 'be valid and accordingly the enpl oyees
were regul ari sed. That thereafter it was not open to the
State of Bihar to nullify these appoi ntnents by one stroke
of pen. Even that apart all the appointnents effected by Dr.
Mal |'i ck which were about 6000, ~could not have been
invalidated in a whol esal e manner whi ch-was contrary to the
basic principles of the natural justice. That the so-called

hearing given by the Conmittee even prior to its
constitution could not be said to be a hearing at all and
hence termnation orders were null and void: It was

ultimately subnmitted that for no fault of theirs’ these
enpl oyees who had continued for nore than 10 years in
service in many cases and who were even subsequently
promoted could not have been rempved whol esale and hence on
the principle of fairness, equity and even invoking nercy
jurisdiction of the Court they should have been continued in

service. That, if at all, they were victins at the hands of
Dr. Mallick but could not be said to be abetters and shoul d
have been dealt with in a humanitarian nanner. It was

contended that on the sane lines on which this Court in the
case of H C. Puttaswany & Ors. v. The Hon' bl e Chief Justice
of Karnataka High Court. Bangalore & Ors. JT 1990 (4) S 474
permtted the irregularly appointed enpl oyees to continue in
service without a break, the present appellants also should
be directed to be so continued in service after giving them
reinstatement with all consequential benefits. Dr. Dhavan

| earned senior counsel appearing for the appellants in
appeal s which were earlier delinked from this group but
whi ch were subsequently placed along with the group for
di sposal, nanely, civil appeal arising out of S L.P.(Q
No. 14275 of 1994 and C. A Nos. 10811-28 of 1995, submitted
that 8 employees in civil appeal arising out of S.L.P.(Q
No. 14275 of 1994 were not appointed by Dr. Mllick but were
appointed by Dr. Mthilesh Kumar and, therefore, their
appoi ntnents stood on a separate footing and could not have
been nullified by adopting the general yardstick for voiding
all the appointments made by Dr. Mllick. So far as the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 20

Cvil Appeals Nos. 10811-28 of 1995 were concerned Dr.

Dhavan submitted that appointments nade by Dr. Mallick were
in two phases, the first phase was reflected by the
Government Order dated 25th March 1983 wherein Dr. Ml lick
had appoi nted nunber of enpl oyees under the Schene. But the
second phase started pursuant to the Government Order dated
31st January 1987 whereunder a programme was instituted for
training Tubercul osis Attendants and Tubercul osis Assistants
and once they were given training such candidates becane
entitled to be appointed on regular basis in the Progranme
and as they had been so trained there was nothing wong in
continuing them in service. Dr. Dhavan also subnmitted that
the Tubercul osi s Eradication Schene under 20-point Programe
was entirely a separate Schenme undertaken by the State of
Bihar in collaborationwith the Central Governnent wherein
the expenses for the infrastructure were to be shared by the
State CGovernnent as well as Central Government and there was
no question of any posts being created in the regular
service of the State. Under these circunstances the regiour
of the procedure of recruitnent to State service as laid
down by the Notification to State ~'service as |laid down by
the Notification of 3rd Decenber 1980 coul d not be applied
to fill up the vacancies on this Schene. Consequently no
fault could be found with the manner of recruitnment adopted
by Dr. Mallick especially when a Commttee, duly constituted
under the Schene by the State Governnment, had cleared these
appoi ntnents and directed regul arisation of these ad hoc
enpl oyees as initially appointed by Dr. Mllick, Dr. Dhavan
further subnmitted that these posts where sanctioned from
time to tine by State Government. That there was nothing
wong with the regularisation of these enpl oyees and all of
them could not have been term nated by one stroke of pen
contrary to all the basic established principles of natura

justice and fairplay. Utimtely it was contended that in
any case by tenpering justice with mercy these enpl oyees who
have now beconme age-barred should not be thrown  out of
service after nunber of vyears when they had been recruited
in service for no fault of theirs. 1t was, therefore,

submitted by Dr. Dhavan towing the |I|ine of other l'earned
advocates for the appellants that the appeals should be
allowed and all the prayers put forward in-the wit
petitions filed in the H gh Court should be granted. In the
witten subnmissions filed in Civil appeal Nos. 10831-10985
of 1995 it was submitted that the 20-point progranme
announced by GCovernment of India underscored the need for
eradi cating the dreaded disease Tuberculosis (T.B.). In
Bi har State alone as per CGovernnent information in 1976
about half the popul ation (current popul ation 10 crores) was
striken with T.B. and the annual death toll was feared to be
in excess of 1 lakh with 3 Lakh new cases reported every
year. It was in this background that the S.L.P. petitioners
who nunbered 581 were all appointed (initially ad-hoc/daily
wagers) in Cass IlIl and Cass |V posts in connection wth
the T.B. FEradication programme in the State of Bihar from
the year 1980 onwards and were regul ari sed on various dates
thereafter (p. 146-166 S.L.P. paper book). By the additiona

affidavit dated 4.9.1994 particulars of the petitioners,
their dates of ad-hoc/daily-rated appointnments and their
dates of regularisation, and (in many cases) subsequent
promoti on have been set out (pages 146-169 S.L.P. paper
book). It was submitted that the initial appointnments and
regul ari sati on of these enployees were valid and proper. It
was next submitted that by a letter dated 25th March 1988
the Joint Secretary (Health) confirned and appointed Dr.
A A Mllick as ex-officio Chairman of the Selection
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Conmittee and by a directive dated 24th July 1984 the Joint
Secretary had directed the said Dr. Mallick to regularise
the appointnments made by himand to the sane effect was the
subsequent letter dated 17th Cctober 1984 to the Chairnan

T.B. Hospital directing regularisation of the daily wagers.
In short simlar contentions were sought to be raised in the
witten subnmissions as were advanced by |earned advocates
appearing for other appellants.

Shri  Singh, | earned counsel appeari ng for t he
respondent-State on the other hand submitted that all the
initial appointnents on ad hoc or daily-rated basis made by
Dr. Mallick were patently wunauthorised and illegal for the
sinple reason that though there were in all 2500 sanctioned
posts, Dr. Mallick for the reasons best known to hi mthought
it fit to appoint 6000Class IIl and Cass |V enpl oyees. He
threw the established procedure for recruitment of such
enpl oyees to the winds ~and in a nost arbitrary nanner
adopting a policy of ’'pick and choose appointed these
persons. These appointnents were not backed up by financia
budgets. They were totally -unauthorised and could not have
been countenanced at all. As there was nothing to show as to
who could be fitted in against the sanctioned posts the
State was justified on the reconmendation of the Enquiry
Conmittee to set aside all these appointments which were ex-
officio contrary to the established norns of recruitnment.
That as these appointnents were illegal and void fromtheir
i nception there was no question of regularising themand the
so-cal l ed regul ari sation was wholly arbitrary, null and void
and of no legal effect. That anpl e opportunity was given to
these enployees to put forward their contentions before the
conmittee. Public notices were given inviting themto have
their say be subnmitting all necessary datas before the
Conmittee. Not only that but even 987 persons did appear
before the conmittee. Therefore, therewas no question of

violation of principles of 'natural justice. It was next
contended by Shri Singh that there is no question of
tempering justice wth nercy s all these incunbents were

illegally appointed by Dr. Mallick and that it was
i mpossible to decide in the absence of relevant material or
data on record as to who were senior enough to be adjusted
agai nst the sanctioned 2500 posts out of the 6000 enpl oyees.
Hence the only solution to the problemwas to nullify al

the appointnents and to start on a clean slate de novo. In
reference to the contentions of |earned counsel ~for -the
appel l ants placing reliance on decision of this Court in
H C. Puttaswany (supra) it was submitted that in that case
the initial appointments by the Chief Justice of Karnataka
Hi gh Court were not illegal or wunauthorised as the Chief
Justice had enough financial power to create any nunber of
posts on the Hi gh Court establishnent. That what was voi ded
was the nethod by which the enpl oyees recruited on-the Hi gh
Court establishnent were subsequently transferred to the
establ i shnents of subordinate courts and under ' ‘these
pecul iar circunstances the appointees were permtted to
continue in service without break. That in the present case
though Dr. Mallick was authorised to recruit staff on the
Tubercul osis Eradication Schene, as there were only 2500
sanctioned posts, the whol esal e appoi ntrents of 6000 persons
made by him were clearly illegal and an exercise in
futility. It was next contended that even though these posts
may not be posts born on the regular cadres in the State
service they were certainly to be vacancies which were
required to be supported by sufficient financial budgets and
unless there were vacancies covered by the planned
expendi ture budgeted for the purpose, no such appointments
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could be effected. Under these circunstances such appointees
who were illegal appointees fromthe very beginning could

not have been regularised. So far as the subni ssions of Dr.
Dhavan were concerned it was subnitted that there were no
two phases in which appointnents were made by Dr. Malli ck.
So far as he was concerned there was only one phase of
recruiting persons at his whins and fancies on vacancies
which did not really exist and whatever training was given
to these enpl oyees al so renmai ned an exercise in futility. So
far as 8 enployees covered by Civil Appeal arising out of
S.L.P. (O No. 14275 of 1994 were concerned it was subnitted
that Dr. Mthilesh Kumar was also directed to effect
appoi ntnents under instructions of Dr. Mallick and hence
their appointnents also stood on the sane footing on which
direct appointees of Dr. Mllick stood and, therefore,
suffered from the same vitiating consequences. It was
accordingly subnmitted by Shri ~Singh that the appeals were
required to be dism ssed.

In the Ilight of the aforesaid rival contentions the
foll owi ng points arise for our determ nation

Poi nts for determ nation
1. Whet her the appointnents of Class Il and Cdass 1V

enpl oyees on the Tubercul osis Eradication Scheme as a

part of 20-Point programme were | egal and valid.

2. Whet her the confirmation of these enployees was |egally
justified.
3. Whet her principles of natural justice  were violated

while term nating services of all these 6000 enpl oyees
appoi nted by Dr. Malli ck.

4. What relief, if any, can be granted to the appellants.
We shall deal with these points seriatim
Point No. 1

So far as the initial appointnments of 6000 Class Il
and Cass |V enployees by Dr. Mallick are concerned it has
to be kept in view that Dr. Mllick was Director
Tubercul osis Centre at Patna.  Eradication of tuberculosis
was taken wup as a part of 20-Point Progranme under the
Pl anned Expenditure. The activities of the Progranme were
extended to various districts. It cannot be disputed that
Dr. Mallick was the appointing authority for these classes
of enpl oyees who had to work on the Scheme. He was duly made
Chairman of the Selection Conmttee constituted by the Bihar
State CGovernment. The Committee consisted of Dr. Mallick
Assistant Director of Pilaria and a senior officer
representing Schedul ed Cast es/ Schedul ed Tribes. Thi s
Committee was entrusted with the task of recruiting 2250
Class Il and Cass |V employees. These posts were created
to inmplenent the Scheme in addition to 800-900 staff in
Patna Centre in all categories. It goes wi thout saying that
the budgeted expenditure for recruitnment of 2250 enpl oyees
on these sanctioned posts was a planned expenditure. As
these were the only sanctioned posts under the Schene it
passes one’'s conprehension as to how Dr. Mllick ‘could
persuade hinmself to recruit 6000 enployees on these 2250
sanctioned posts. Learned counsel for the appellants in
witten subnmissions tried to urge that there were nore
sanctioned posts while the | earned counsel for the State of
Bihar tried to assert that Dr. Mllick had appointed
approxi mately 7000 persons. But as both the |earned judges
constituting the Division Bench, nanely, K Ramaswany, J.
and Hansaria, J. proceeded on the accepted position on
record that Dr. Mllick wunauthorisedly appointed 6000
enpl oyees on the sanctioned 2250 posts we will proceed on
that basis. 1t becones, therefore, clear that at |east 3750
enpl oyees were drafted in the Schenme by Dr. Mallick without
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there being any vacancies to receive them Under these
circunstances their initial entry nust be held to be totally

unaut hori sed, inconpetent and void. It is axiomatic that
when these recruitnents were not supported by any budgetary
grants there wll be no occasion to make avail abl e finances

to neet their salary expenses. Even apart from that, Dr.
Mallick threw all the discretion to the winds, acted as
nonarch of what he surveyed and in a nost arbitrary fashion
adopting the principle of 'pick and choose’, recruited these
6000 empl oyees conpletely violating the established norms
and procedures for recruiting Cass I1lIl and dass |V
enpl oyees as laid dowmn by the State government fromtime to
time. W agree with the contention of Shri Singh, |earned
counsel for the respondent-State that all these recruitnents
nmade by Dr. Mallick were arbitrary, capricious and were nul

and void as he didviolence to the established norns and
procedures for recruiting such enployees, Dr. Mllick was
not giving appointments to these enployees on his private
establishnent.” He “was recruiting them in a governnent
Programme whi ch was supported by Planned Expenditure. Such
recruitment to Public services could not have been effected
in such a cavalier fashion in which it was done by Dr.
Mal lick. W are not -in a position to persuade ourselves to
agree with the contention of |earned counsel for the
appel l ants that the Government Order of 3rd Decenber 1980
would not apply to these recruitnents as this was a uni que
and di stinct Schene under 20-Point Progranme. Even if it was
a scherme under 20-Point Programme it was to be carried out
as per planned expenditure. It i's obvious that when planned
expenditure is required to be incurred, budgetary sanction
is a sine qua non. unfortunately Dr. Mallick treated this
Schene as his private property. The device adopted by him
was in flagrant violation of all npornms of administrative
procedure known to law. In this connection we may profitably
refer to Government Order dated 3rd Decenber 1980 which is
found at page 344 of the Paper Book in Cvil Appeal Nos.
10758-59 of 1995. This Governnent Oder deals wth the
procedure of appointnent to Cass-3 Posts in Governnent
offices. There is a simlar CGovernment Order of even date
for recruitnent of Cl ass-4 servants. That is annexed at page
352 in this very Paper Book. it is issued by the Departnent
of Personnel and Administrative reforms, Bihar State.” As
this recruitnment was done in a centralised manner at Patna
for different districts wunder Tubercul osis Eradication
Schene to be carried out in all the districtsin a phased
manner, we may refer only to that part of this Governnent
Order which referred to the procedure to be adopted for
recruitment in Secretarial Services at Patna. it has been in
terms laid down that in the Secretariat and its attached
offices, a Selection conmttee shall be constituted. It wll
be chaired by the head of the concerned establishnent and
one of the nenbers of this comittee will be any ' 'senior
of ficer as nom nated by the Head of the Establishnent. O her
menbers of the commttee will be officers bel onging to SC/ ST
working in the same departnent. As per this GO so far as
recruitnment to Cass Ill posts is concerned a nmerit |ist has
to be prepared on the basis of marks obtained by the
candi dates at school or college exam nati ons and appoi nt ment
to the vacant posts will be made according to the
instructions enclosed wth the concerned Resolution. The
vacancies will have to be comunicated to the nearest
enpl oynment  Exchange of respective areas wherein t he
concerned offices exist. so far s GO concer ni ng
recruitment to Class |V servants is concerned, the Comittee
appoi nted for the purpose has to publish the advertisenent
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through the Enpl oynent Exchange as per the direction
contained in appointnment Departrment Circular No. 8160 dated
21st June 1966. Gover nnent i nstructions regardi ng
reservation for SC/ ST al so have to be adhered to. It is not
in dispute that none of these instructions and the procedure
laid down for recruiting Cass IIl and class IV enpl oyees
were followed by Dr. Mallick while recruiting adhoc/daily
wage enployees at the initial stage in the Tuberculosis
Eradi cati on Scheme supervi sed and nonitored by him However,
| earned counsel for the appellants vehenently submtted that
these two Governnent orders would not apply and what applied
for these recruitments was the governnment Resol ution dated
25th March 1983. It is found at page 404 of the Paper Book
in these civil appeals. ' The said Resolution of the Bihar
CGovernment in the Health Departnent issued under the
signature of Joint Secretary to the Government shows that in

super session of all~ the previous orders, the State
Gover nnment, had decided to constitute Selection Commttee for
regul ar appoi nt nent “agai nst the posts of class Il and cl ass

IV under " Malaria, filaria and T.B. Programre. The officers
not ed against ~their nanes~ would function as Chairnan and
menbers. A nere look at this Resolution shows that it
i ndi cates the appointing authorities who have to recruit
staff on the concerned programme nentioned therein. Dr.
Mal I'i ck woul d necessarily, therefore, be the Chairman of the
Tubercul osis Control / Programme Recruitment = Committee. But
the very Resolution indicates that recruitment had to be for
regul ar appoi ntnents' to be made by the Sel ection conmittees
to Cdass |1l and Cass |V posts under Ml aria, filaria and
T.B. Programme. Therefore, recruitment was to be done in a
regul ar manner agai nst available posts. It never gave a
bl anket power to Dr. Mallick to create new posts which were
not sanctioned and to nwake recruitnent thereon. Nor did it
give any authority to throw the recruitnent procedure for
recruiting such class Il and Cass 1V enployees to the
winds and to make recruitnment . in an arbitrary manner at his
whi s and fancies. Nowhere this Resolution indicates that
the earlier Governnent Orders laying down the “procedure
regarding recruitment to Class |Ill and Cass |V posts were
to be given a go-by. Consequently  the Resolution of 25th
March 1983 has to be read along with the government Orders
dated 3rd Decenmber 180 and not de —hors them - The
supersession of the previous orders as contenplated by the
Resol ution of 25 March 1983 was only to the linmited extent
that the Sel ection comittee mentioned in the  said
Resol ution will be the committee for appoi nting such persons
on the concerned programres and to that extent the
recruiting authority as mentioned in the earlier Governnent
Orders would stand superseded but it did nothing nore than
that. The procedure for recruitnent, however, would remain
the sane even for the newWwy constituted Sel ection conmittee
as per the resolution of 25th March 183. consequently it is
not possible to agree with the contention of |earned counse

for the appellants that this Resolution of 25th March 1983
di spl aced and gave a send-off to the recruitnent procedure
laid down by the Government Orders of 3rd Decenber 1980. It
is also equally not possible to agree with the contention of
| earned counsel for the appellants that s the recruitnent
was to be nade on Tubercul osis Eradicati on Schenme under 20-
Poi nt Programe and the appointments were not to be nmade to
posts on any regular order of Bihar State Service the
recruitnment procedure laid down by earlier governnent Orders
of 3rd Decenber 1980 would not stand attracted. It is easy
to visualise that though the vacancies or posts as the case
may be, may not be in the regular Bihar State Service but
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woul d be in the concerned progranmes or schenes, nonethel ess
there would have to be recruitment to the sanctioned
vacanci es necessarily backed up by the financial budget
support, to be made available by the State as per 20-Point
Programme under its liability to contribute towards the same
along with Central Government. It is axiomatic that unless
there is vacancy there is no question of filling it up

There cannot be an enployee wthout a vacancy or post
avai |l abl e on which he can work and can be paid as per the
budgetary sanctions. It appears that Dr. Mllick suffering
fromwong nations of power and authority under the said
CGovernment Resolution and without bothering to find out
whet her there were vacancies or not wunder the Scheme
indulged in self-help to recruit as many class Il and C ass
IV enpl oyees as suited himand the result was that he | oaded
a dead weight of burden of these enployees on the State
exchequer by resorting to a completely unaut hori sed
exercise. The State authorities were justified in refusing
to release salaries for paying this wunauthorised arny of
staff which~ represented a host of = unwel conme guests. They
were all —persons non grata and were not enployees in the
real sense of the term It nust, therefore, be held that the
appoi nt nents of 6000 enpl oyees as made by Dr. Mallick in the
Tubercul osis Eradication Schene were ex facis illegal. As
they were contrary toall recogni sed recruitnent procedures
and were highly arbitrary, they were not binding on the
State of Bi har.. The first point for - determ nation

therefore, will have to be answered in the negative.

Poi nt No. 2

So far as the question -of confirpmation of these
enpl oyees whose entry itself was illegal and wvoid, is

concerned. It is to be noted that question of confirnmation
of regularisation of an irregularly appointed candidate
woul d arise if the concerned candidate is appointed in an
irregul ar manner or on adhoc basis -against an available
vacancy which is already sanctioned. But if the initia

entry itself is unauthorised (and is not against any
sanctioned vacancy, question of  regularising the i ncunbent
on such a non-existing vacancy would never service for
consi deration and even if such purposed regularisation or
confirmation is given it would be an exercise in futility.
It would amount to decorating a still-born baby. Under these
ci rcunst ances there was no occasion to regularise themor to
give them valid confirmation. The so-called exercise  of
confirm ng these enployees, therefore, renmained a nullity.
Learned counsel for the appellants invited our attention to
the chart showing the details of appointnments of the
concerned appellants as found at Annexure XXl I at pages 243
to 255 of the Paper Book and al so as a speci nmen a subsequent
order of confirmation as found at page 256 in the case of
Ashwani Kumar. It was submitted that such confirmation
orders were also given to nunber of enpl oyees who were
initially appointed as daily wagers/T.B. Assistants by Dr.
Mal |'i ck. Qur attention was also invited to the letter of
Joint Secretary Shri  Anant Shukla witten to t he
Superintendent, T.B. Hospital, Koelwar, Bhojpur on 17th
Oct ober 1984 which is found as Annexure-X at page 147 of the
Paper Book to show that steps were taken for ratification of
the orders of appointnent of the daily wage enpl oyees as per
the direction of Deputy Director, T.B./Health Services,
Bi har. As we have seen earlier when the initial appointnents
by Dr. Mllick so far as these daily wagers were concerned

were illegal there was no question of regularising such
enpl oyees and no right accrued to themas they were not
confirmed on avail able clear vacancies under the Schene. It
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passes one’'s conprehension as to how agai nst 2500 sancti oned
vacancies confirmation could have been given to 6000
enpl oyees. The whole exercise remained in the realmof an
unaut hori sed adventure. Nothing could conme out of nothing.
Ex nihilo nihil fit. Zero multiplied by zero remai ned zero

consequently no sustenance can be drawn by the appellants
fromthese confirmation orders issued to themby Dr. Mllick
on the basis of the directions issued by the concerned
authorities at the relevant tine. It wuld anmount to
regul ari sati on of back door entries which were vitiated from
the very inception of |earned counsel for appellants that
the vacancies on the Schenme had nothing to do with regul ar
posts. Whether they are posts or vacancies they nust be
backed up by budgetary provisions so as to be included
within the pernissibleinfrastructure of the Scheme. Any
posting which is dehors the budgetary grant and on a non-
exi sting vacancy would be outside the sanctioned schene and
woul d remain totally unauthorised. No right would accrue to
the i ncunbent of such an imagi nary or shadow vacancy.

In_ ‘this connection it is pertinent to note that
guestion of regularisation in any -service including any
Governnment service may arisein two contingencies. Firstly,
if on any available -clear vacancies which are of a |ong
durati on appoi ntment's are made on ad hoc basis or daily wage
basis by a conpetent ~authority and are continued fromtine
totinme and if it is found that the concerned incunbents
have continued to be enployed for a |long period of tinme with
or without any artificial breaks, and their services are
ot herwi se required by the institution which enploys them a
time may conme in the service career of such enpl oyees who
are continued on ad hoc basis for a given substantial |ength
of time to regularise themso that the concerned enpl oyees
can give their best by being assured security of tenure. But
this would require one pre-condition that the initial entry
of such an enployees nust be made -against an available
sanctioned vacancy by following the rules and regulations
governing such entry. The second type of situation/in which
the question of regularisation may arise would be when the
initial entry of the enployee against an avail abl e vacancy
is found to have suffered fromsonme flow in the procedura
exerci se though the person appointing is conpetent to effect
such initial recruitment and has otherwise followed due
procedure for such recruitnent. A need nay then arisein the
light of the exigency of administrative requirenment for
wai ving such irregularity in the initial- appointment by
conpetent authority and the irregular initial appointnent
may be regularised and security of tenure. may be made
available to the concerned incunbent. But even in such a
case the initial entry nust not be found to be totally
illegal or in blatant disregard of all the established rules
and regul ati ons governing such recruitnent. |In any case back
door entries for filling up such vacancies have got to be
strictly avoided. However, there would never arise any
occasion for regularising the appointnment of an enployee
whose initial entry itself is tainted and is in total breach
of the requisite procedure of recruitnment and especially
when there is no vacancy on which such an initial entry of
the candidate could ever be effected. Such an entry of an
enpl oyee would remain tainted fromthe very begi nning and no

guestion of regularising such an illegal entrant would ever
survive for consideration, however conpetent the recruiting
agency nay be. The appellants fall in this latter class of

cases. They had no case for regularisation and whatever
purported regularisation was effected in their favour
remai ned an exercise in futility. Learned counsel for the
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appel l ants, therefore, <could not justifiably fall back upon
the orders of regularisation passed in their favour by Dr.
Mal l'i ck. Even otherwi se for regularising such enpl oyees wil |
established procedure had to be followed. |In the present
case it was totally by-passed. In this connection we may
profitably refer to Government Order dated 31st Decenber
1986 to which our attention was invited by |earned counse

for the appellants. The said governnent Oder is found in
the additional docunents subnmitted in C.A Nos. 10758-59 of
1995 at Annexure-1V. Secretary to CGovernnent of Bihar

Heal th Departnent, by comunication dated 31.12.1986 had
infornmed all regional deputy directors, health Services;
Tubercul osis civil surgeon-cum Chief Medical officer; and
ot her concerned authorities in connection with t he
conpliance and inplenmentation of the orders passed and
i nstructions issued by Deputy director (Tubercul osis) Bihar

Pat na under the Tuberculosis control Programe covered under
the 20-Point programe. It was stated in the said
Conmuni cati on-that steps will be taken to fill up sanctioned
Third and fourth Grade posts as soon as possible according
to the prescribed procedure and all possible efforts should
be made to achieve the fixed targets in a planned and phased
manner. Even this letter clearly indicates that the posts
had to be filled up by follow ng the prescribed procedure.
Despite all these conmmunications neither the initia

appoi ntnents nor the confirmations were done by follow ng
the prescribed procedure. On the contrary all efforts were
made to bypass the recruitment procedure known to | aw which
resulted in clear violation of Articles 14 and 16(1) of the
Constitution of India both at the initial stage as well as

at the stage of confirmation of these illegal entrants. The
so-cal l ed regul arisations and confirmations could  not be
relied on as shields to cover wup initial illegal and void

actions or to perpetuate the corrupt nethods by which these
6000 initial entrants were drafted in the Scheme by Dr.
Mal lick. For all these reasons, therefore, it 'is not
possible to agree with the contention of |earned counsel for
the appellants that in any case the confirmations given to
these enpl oyees gave them sufficient cloak of ~ protection
against future termination from services. On the contrary
all the cobwebs created by Dr. Mllick by bringing in this
arny of 6000 enpl oyees under the Scheme had got to be
cleared |l ock, stock and barrel so that public confidence in
government adm nistration would not get shattered -and
arbitrary actions woul d not get sanctifi ed.

W may also at this stage to additional ~witten
submi ssions filed on behalf of the appellants in C A Nos.
10831-10985 of 1995. In these witten subm ssions reliance
is placed on the judgnent of one of us, A M Ahmade, J. (as
His Lordship then was), in the case of Jacob M
Put huparanmbil & Os. etc. etc. v. Kerala Water Authority &
Os. etc. etc. (1991) 1 SCC 28. In the said decision it was
held that when ad hoc enpl oyees who were continued for two
years or more (in some cases one year or nore) were entitled
to be regularised subject to availability of vacanci es. The
af oresai d deci sion cannot be of any avail to the appellants
for the sinple reason that once we find that there were no
vacanci es at all on which the appel l ants could be
regul ari sed there was no occasion to undertake such an
exercise especially when the initial entries of these
appellants in the service were found to be illegal and
vitiated.

Before we |eave discussion on point no. 2 it is
necessary to nention two additional aspects placed for our
consi deration by Dr. Dhavan in support of the appellants. In




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 20

Cvil Appeal Nos. 10811-28 of 1995 Dr. Dhavan submitted that
there were two phases in connection wth recruitnment for
Tubercul osi s Eradication Programe. One phase was as per
Government Order of 25th March 1983 wherein the committee of
recruitnment headed by Dr. Mllick was entrusted with the
task of recruitment. But the second phase started on
31.1.1987 when Joint Secretary to Governnent of Bihar

Heal th Departnent addressed a conmunication to the Deputy
Director, Tuberculosis, Dr. Mllick. The said communi cation
is found as Annexure V to the Paper Book in civil Appeal no.
10811-28 of 1995. it nentions that the signatory to the
conmuni cation was directed to say that keeping in viewthe
necessity of one T.B. Assistant and T.B. Attendant for each
of the 627 Prinary Health centers, a training progranme
shoul d be [ aunched for training the candi dates in proportion
to the nunber of primary Health centres, which will have to
conpul sorily participate in the final exami nation conducted
by the Director, State T.B. ' Denobnstration and Training
Centre and shall have to pass such exam nation so that they
nmay be posted in the Prinary Health centres in order of
merit from the list of trained candidates after approval of
sanction of a posts by the Government in phases. Dr. Dhavan
contended that pursuant to the said direction Dr. Mllick
appoi nt ed nunber of candi dates under the Training Progranme
and these candidates were trained for ‘being ultimtely
absorbed in prinmary health centres under the Schene. W fai

to appreciate how this conmunication which-is styled as
begi nning of the second phase by Dr. Dhavan, can change the
situation. Even though some training was given under the
direction of the Governnent~ to certain candidates the
recruitnment made by Dr. Mallick in excess of the avail able
vacancies would still remain unauthorised and illegal and
cannot inmprove the situation for the said trainees in any
manner. Even after training when recruitment is to be made
it must be made on avail able vacancies or sanctioned posts
under the Schene and that too after follow ng due procedure
of recruitment. That was never done by Dr. /Mllick.
Therefore, the so-called second phase cannot inprove the
position for the appellants in any manner. Dr. Dhavan then
submitted that at least so far as 8 appellants in G vi

Appeal arising out of S.L.P (C No. 14275 of 1994 _ar
concerned, they were not appointed by Dr. Mallick but were
appointed by Dr. Mthilesh Kumar. In para 3 of S.L.P. (O
No. 14275 of 1994 it has been stated that one letter was
issued by the then Deputy Director (T.B.), Dr. Mallick on
23rd Novenber 1989 by which the Cvil Surgeon-cumchief
Medi cal O ficer, Madhubani was directed to absorb petitioner
no. 2 according to his qualification against a dass Il

post and accordingly he was appointed. At page 83 is found
the recital as regards petitioner nos. 7 and 8, "to the
effect that wth respect to them Dr. Mllick, “the then
Deputy Director (T.B.) Health Services issued one letter
dated 12th January 1990 reconmending for their absorption
against class |1l posts according to their qualification and
that is howthey were appointed by Dr. Mthilesh Kunar. |t
was next submitted with reference to paragraph 13 of the
sane special Leave Petition that wth respect to the
appoi nt nents which were made by then Civil Surgeon-cum Chi ef
Medi cal Officer, Madhubani, like the petitioners a separate
letter was issued on 6th March 1993 wherein the incharge
Medical Oficers of Primary health Centres were directed to
i ssue show cause notices to such persons, who were
appoi nt ed/ absorbed by the order of the then civil Surgeon-
cum Chi ef Medical Oficer, but such show cause notices were
never issued. In our view these avernents cannot inprove the
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case of the appellants. Even though these concerned
petitioners nmight have been actually appointed by Dr.
Mthilesh Kumar their appointrments were recomended by Dr.
Mal l'ick who, therefore, remained the prime nover in their
cases also as in cases all other appellants. It is the hand
of Dr. Mallick that brought them under the Tuberculosis
Eradi cati on Scheme and but for himthey woul d not have got
their entry. Therefore, actual appointnents night have been
made by Dr. Mthilesh Kumar but the real appointing agency
remai ned that of Dr. Mallick. Consequently the effort made
by Dr. Dhavan to separate their cases from the cases of
ot her appellants who are tracing their direct |linkage with
Dr. Mallick remai ned an abortive one. Simlarly whether show
cause notices were issued to them or not also would be
besides the point as we wll see while deciding point no.3
that public notices were given to appointees to have their
say before the conpetent authority in connection with their
appoi ntnments and basic principles of natural justice were
followed i'n these cases also. The second point, therefore,
is answeredin the negative. This takes to the consideration
of Point No.3 for determ nation

Poi nt No. 3

So far as the principles of natural justice are
concerned it has to be stated at the outset that principles
of natural justice cannot be subjected to any straight
jacket formula. They will very from case to case, from
circunstance to ci rcunst ance and from - situation to
situation. Here is a case in which 6000 enpl oyees were found
squatting in the . Tubercul osi s Schene controll ed and
nmonitored by Dr. Mallick forthe entire State of Bihar and
there was no budgetary sanction for  defraying their
expenditure. At |east our of the 6000 enployees as seen
earlier 3750 were totally wunauthorised and were squatting
agai nst non-exi sting vacanci es. A grave situation had arisen
whi ch required i nredi ate action for clearing the stables and
for eradicating the evil effects of these vitiated
recruitments so that the Tuberculosis FEradication Schene
could be put on a sound footing. Wien such a grave situation
had arisen and when nmatters had gone up to the H gh Court
wherein the State was directed to appoint a Conmittee to
thoroughly investigate the entire matter, the State of Bihar
had to appoint a comrttee to scrutinies these appointnents
and to filter them as directed by the H gh court of Patna.
For undertaking the said exercise public notices were issued
by the Director-in-Chief, Health Services, Bihar, Patna by
Conmuni cation dated 4th July 1992. The said communication
which s found at page 147 of the Paper Book recites that Dr.
Mal l'ick, the then Deputy Director (T.B.) presently retired,
i ssued orders of appointnment/posting/transfer/absorption on
a large scale against the Cass |Ill and Cass IV posts in
the T.B. FEradication Progracmme wunder the Directorate of
Heal th Services without following the procedure for
appoi nt nents/w t hout publication of advertisement and by
openly violating reservation policy in contravention  of
Article 16. Wile distributing such appointnent letters, Dr.
Mallick in many cases did not even care to see whether even
the posts were sanctioned or not. Reference was made to the
order passed by High Court of Patna which had directed the
Government to require in all such matters and after
considering the representations, pass a final order within 6
weeks. It was in the light of the Patna Hgh Court’s
direction that the Governnment called upon all the concerned
persons to submt their representations, show cause replies
before the signatory to the conmunication positively by 25th
July 1992 so that appropriate decision mght be taken after
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examning the legality of their appointnents. Six types of
i nformati ons were sought for fromthe concerned persons. The
enpl oyees appointed from 1980 to 1987 were called upon to
appear before the Director in Chief, Health Services, Bihar

Patna in his office situated at Vi kas Bhawan, Secretariat at
11.00 a.m positively with a copy of showcause reply on
different dates ranging from 17th august 1992 to 19th
Septenber 1992 and the enpl oyees appointed from May 1988 to
Decenmber 1988 and from January 1989 to Decenber 1989-1990
were to appear in person on 29th Septenber 1992. It is not
in dispute that pursuant to the aforesaid conmunication duly
publ i shed, out of 6000 enployees who were the creatures of
Dr. Mallick, 987 did appear. The appellants in C A Nos.
10758-59 of 1995 and others did subnit details of their
service bio-data to the concerned authority as per the said
conmuni cati on. A sanple copy of the show cause reply sent to
the Director-in-Chief, Health Services, in response to the
said comruni cation is at page 151 of the Paper Book. Query
wise replies are found in the said return. It was thereafter
that a witten order was passed by Director-in-chief on 12th
Noverber 1992 appointing a conmttee of officers for
scrutinising these replies and for coming to the correct
conclusion in the JIlight “of the data supplied by the
concerned enpl oyees who remrained present for persona

hearing before the authority in response to the wearlier
comuni cation. The said order dated 12th Novenber 1992 is at
page 402 of the Paper Book. it clearly recites that after
due consideration ‘of all the facts, the GCovernnent had
decided that the validity of all ~the appointnents nmade by
Dr. Mallick after 1.1.1980 should be exam ned. Accordingly
all the concerned officials were given opportunity to submt
show cause replies before the director-in-chief, Health
Services Bihar, Patna by 25.7.92, after getting the notice
to show cause advertised on 4.7.92 and also were  given
opportunity for personal hearing after fixing separate dates
for officials appointed year —wisefrom 1980 till ' August-
Septenber 1992. A committee of the officers nentioned in
paragraph 4 was appointed to review the show cause replies
mentioned in paragraph 3 and infornmation received in course
of personal hearings. The conmittee had to review the
nerits/demerits of the appointnents under question in the
[ight of policy and procedures prescribed by Government from
time to tine for appointnent in Public Service and submt
its recommendation to the Government. the |earned counse

for the appellants submitted that appointrment of this review
comm ttees was after the personal hearing before the

Director-in-Chief, Health Services, Bihar, Patna and,
therefore, this violated the basic principles ' of natura
justice. It is difficult to agree. all the concerned

appoi nt ees whose appointnents by Dr. Mallick were to be
filtered were given personal hearing by the Director-in-
Chief. The data which they had to subnmit was duly received
and it was thereafter that the Review comittee was
entrusted with the task of going through the data subnitted
by these enployees along wth their replies and their say
during the personal hearing. Therefore, the said review
Conmitted was only to scrutinies the data collected during
the personal hearing by the Director-in-Chief, Health
Services and on that bases the Conmmittee decided the
guestion of legality and wvalidity of their appointnents.
Thus the basic principles of natural justice cannot be said
to have been violated by the Cormittee which ultimtely took
decision on the basis of the personal hearing given to the
concerned enpl oyees and after considering what they had to
say regarding their appointments. \Watever was submtted by
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the concerned enployees was taken into consideration and
than the comittee came to a firmdecision to the effect
that all these appointnments nade by Dr. Mllick were
vitiated from the inception and were required to be set
aside and that is how the imnmpugned term nation orders were
passed against the appellants. On the facts of these cases,
therefore, it cannot be said that principles of natura
justice were violated or full opportunity was not given to
the concerned enployees to have their say in the matter
before their appointnents were recalled and terninated.
Point no.3 is, therefore, is answered in the negative.

Poi nt No. 4

Now is the tie for us to take stock of the situation in
the light of our answers to the aforesaid three points. As a
| ogical corollary to these answers the appeals are liable to
be dismissed as the decision of the High Court is found to
be well sustained. The ~subm ssion nade by |earned counse
for the appellants to sustain services of these appellants
on humani tarian grounds cannot” be countenanced. When 6000

appoi ntees are found to have been illegally | oaded on the
State exchequer by Dr. Mllick and when there were only 2250
sanctioned posts, in the absence of clear data as to who

were the senior nmost -~ and which were the sanctioned posts
available at the relevant tine against which they could be
fitted it woul d/ be i npossible to undertake even a
jettisoning operation to off l|oad the renovable |oad of
excess enpl oyees amounting to 3750 by resorting to any
judicial surgery. Once the source of their recruitnment is
found to be tainted all of themhave to go by the board. Nor
can we say tat benefit can be nmade available only to 1363
appel l ants before us as the other enployees simlarly
circunscri bed and who m ght not have ~approached the Hi gh
Court or this Court earlier and who may be waiting in the
wi ngs woul d al so be entitled to claimsinmilar relief| against
the State which has to give equal treatnent to all of them
otherwise it woul d be held guilty of discrimnatory
treatnment which could not be countenanced under Articles 14
and 16(1) of the Constitution of India. Everything,
therefore, nust start on a clean slate. Reliance placed by
| earned counsel for the appellants on the doctrine of
tenmpering justice wth nercy also cannot be pressed .in
service on the peculiar facts of these cases as mercy also
has to be based on justice. The decision of this Court in
the case of H C. Puttaswany (supra) also can be of no
assistance to the appellants on the facts of the present
cases as in that case the Chief Justice of the High Court

had full financial powers to create any nunber of vacancies
on the establishnent of the High Court as required and to
fill them up. There was no ceiling on his such powers.

Therefore, the initial entry of the appointees could not be
said to be unauthorised or vitiated or tainted. The fault
that was found was the manner in which after recruitnent
they were passed on to the establishnents of subordinate
courts. That exercise remained vitiated. But as the origina
entries in H gh Court service were not unauthorised these
candi dat es/ enpl oyees were permtted to be regularised. Such
is not the present case. The initial entry of the enployees
is itself unaut hori sed being not agai nst sanct i oned
vacancies nor was Dr. Mllick entrusted wth the power of
creating vacancies or posts for the schemes under the
Tubercul osi s Er adi cati on Pr ogr anme. Consequent |y t he
term nation of the services of all these appellants cannot
be found fault with. Nor any relief as clainmed by them of
reinstatement with continued service can be nmade avail abl e
to them
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However there is one human aspect which calls for our
attention on the facts of the present cases. These 6000
enpl oyees got enmployed by Dr. Mllick over at least a
decade. Many of them served for nunber of years and got
confirmed. They would naturally have their famlies to
support. For no fault of theirs they found thenselves
stranded in life mdstream Many m ght have got over aged.
As Dr. Dhavan pointed out, nmany of them also got trained
under the second phase of the Progranme, as he would like to
style it, pursuant to the Government Order dated 31.1.1987
referred to by us earlier. Under these circunstances justice
woul d require that sone effort to salvage their situation if
possible may be made when the State wundertakes a fresh

exercise to fill up the sanctioned posts under the
Tuber cul osi s Eradication Programe which has cone to stay.
We are informed that tuberculosis is still not eradicated in

the State of Bihar and the Programme is to |ast for couple

of nore years and nmmy be it may assume a sem -pernmanent

status. It was also not disputed that there are 2250

sanctioned posts ~or it nay be that sone nore sanctioned

posts may seethe light of the day in near future. Shr

Si ngh | earned counsel for the respondent-State informed us

that the State proposes to start on a clean slate and after

following due procedure of recruitment would certainly
recruit Class |1l /and” Class |V enpl oyees on the sanctioned
vacanci es and posts which wll have to be filled up for
maki ng the Tubercul osis Eradication ~Schene  effective and
fully operative. Wen that is the need of the day, it would
be appropriate to direct the State to wundertake that
exercise at the earliest and while doing so after follow ng
the due procedure of recruitnment and the rul es governing the
same, given an opportunity to these 6000 unfortunate
creatures of Dr. Mallick to conmpete  for the said posts in
the future recruitnent that may be undertaken by the State
and in the process because of the experience which they have
gathered in their past service -under the Tuberculosis
Programme and the training which they mght have received
pursuant to the Governnment Order dated 31.1.1987, due wei ght
age also be given to them while considering their
eligibility for being recruited in service as and when such
future exercise is undertaken. Consequently we deemit fit
to issue the following directions to the respondent State of

Bi har in this connection :

1. Respondent-State of Bihar may start at the earliest a
fresh exercise for recruiting Cass IIl and Cass |V
enpl oyees in the Tuberculosis Eradication Progranme
undertaken by the State as a part of 20-Point Progranme
on the avail abl e 2250 vacanci es or even nore vacanci es,
as the case nmay be, preferably within three nonths from
the receipt of a copy of this order

2. Towards the said exercise the State wll publish a
notice in all the newspapers having circulation in the
State inviting applications for direct recruitnent to

Class Ill and Cass [V posts for filling up these
vacancies in the said Programe.

3. Simlarly names may also be called for from the
concer ned Enpl oynent Exchange for such recruitnent.

4. If no statutory body conposed of high-ranked officials
for recruitnment to Class IlIl and C ass |V enployees is
in vogue, the State is directed to constitute a
conmittee consisting of three nmenbers, viz., (a) a
nmenber of the Public Service Comm ssion; (b) a senior
I AS officer, i.e., the Additional or Joint Secretary of
the Health Departnent; and (c) a senior officer, i.e.

the Director or Additional Director of Health Services,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 19 of 20

to select the candidates. The Additional or Joint
Secretary of Health Departnment shall be the Chairnan of
the Conmittee.

5. The respondent-State wll constitute such a comittee
preferably within three nmonths of the receipt of this
order.

6. It would be open to all the appellants or those

appointed by Dr. Mllick who m ght not have chal | enged
their termnation orders before any conpetent court up
till now, to apply for selection to the concerned C ass
[1l and Cass IV posts. The comittee would in their
cases as first step, verify and satisfy itself of the
credentials of such candidates whether they were
appointed by Dr. Mallick and had worked a |east for
three years continuously. The conmittee would also
satisfy itself that such candidate or candidates
honestly and ~meritoriously discharged their duties as

Cass Il and Cass |V appointees, at least for the
sai d period.
7. The committee may fix total nunber of marks to be

obt ained by the candidates for being treated to have
passed the selection test. Any relaxation in the
mnimum eligibility marks to be obtained by the
Schedul ed Casts, Scheduled Tribes and O her Backward
Cl asses candidates as found necessary may also be
decided by the committee. The conmmittee if satisfied
about the credentials and other particulars of the
appel l ants or those appointed by Dr.. Mllick as
mentioned in paragraph (6) above, may allot additiona
marks to them for each of the three years and nore for
which they mght have worked, at the rate of 2 narks
for each conpl eted year of continuous working, upto the
maxi mum of 6 marks, for each candidate. Candi dates
appoi nted by Dr. Mllick who are found to have
undertaken training pur suant to t he CGover nmrent
direction dated 31.1.1987 may  be awarded 2 additi ona
marks for the training so received. Those 2 marks wl|l
be in addition to the 6 marks which are to be awarded
on conpletion of neritorious and honest service by the
concer ned enpl oyees as nentioned above.

8. If the concerned candi dates who were earlier appointed
by Dr. Mllick are found by the commttee to be
ot herwi se eligible for being appointed to dass I'll and

Class IV posts as per the rel evant rules -and
regulations and if on the basis of the marks allotted
to them as aforesaid they becone eligible to be
appoi nted besi des other conpeting candidates, then if
they are found to have becone age barred the condition
of age for recruitment of such candidates should be
rel axed appropriately so as to entitle such candi dates
to be considered for selection

9. The State Governnent shall arrange sittings of the
Selection Conmittee preferably within two nonths from
the | ast dat e prescri bed for submitting the

applications and for conpletion of the prelimnary
scrutiny of such applications. The committee shal

select all candi dates on nerits following the
prescri bed procedure in the appropriate circulars and
rules and shall also follow the rules of reservation as
in vogue and prepare the merit list and should submt
it to the Government. Wile doing so the eligible
candi dates who were earlier appointed by Dr. Mllick
and who received the nmarks for their past neritorious
service and training as aforesaid will be considered
for selection qua the other candidates in the |ight of
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10.

11.

12.

the weight age of the nmarks as aforesaid and in that
light the conmittee will select all the candi dates on
nerits and will prepare the select list of candi dates
found fit to be appointed to the concerned posts.

The conmittee wll conplete the process of selection
preferably within three nonths fromthe date of its
sittings for selection.

An appropriate authority or the governnent, as the case
may be, wll appoint preferably within three nonths
fromthe date of the receipt of the merit list fromthe
conmittee, the selected candidates as per roster and
the merit list, on available vacancies, after due
identification of the credentials of the candidates
concerned as per its legally permssible procedure.

In the event of selection and appointnment of erstwhile
dai l y-rated enmployee or enpl oyees, who were inducted by
Dr. Mallick, the entire proved period during which they
had worked ~as daily wager and/or confirned enpl oyees
will 'be ~conputed for the purpose of pensionary and
other retrial benefits but they will not be entitled to
claimany  inter se _higher seniority in the selection
made by the committee or for any pronotion on the basis
of their previous service.

The appeals are disposed of in the above terms. In the

facts and circunstances of the case there will be no order
as to costs.




