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The sole and subtle question arising in this appeal is
whether in the facts and circunstances, it was required of
the Umire making the —award to formally express in terns
that itens nos.2 to 5 of the dispute were arbitrable on the
terms of the contract?

The appellant herein MS. Prenier Fabricators Allahabad
is the contractor. The Respondent Corporation engaged the
contractor to execute some works: On May 25, 1971, a deed of
agreement was executed in witing between the Parties.
Clause 78 thereof made provision for settlement of 'disputes
by arbitration. That clause reads as foll ows:

" SETTLEMENT OF DI SPUTES BY

ARBI TRATI ON

78(1) Al questions, disputes or

di fference of any kind, whatsoever,

arising out of, or in connection

with, the contract, at any tine,

whet her during the progress of work

of after its conpletion, or whether

before or after the determ nation

of the contract, ot her t han

guestions, disputes or differences

for the decision of which specific

provi sions have been made in the

f or egoi ng cl auses of t hese

conditions (hereinafter referred to

as "excepted matters") according to

the said specific provisions shal

be final and binding on t he
contractor and shall not be re-
opened on the ground of any
informality, om ssion, delay or

error in the proceeding in or about
the same or on any other ground
what soever, shall be subnmitted in
witing by the contractor to the
enpl oyer, and the enployer shal

within a reasonable tinme, after the
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subm ssions of the sane, make and
notify 1its decisions thereon in
writing.

(2) | f t he contractor be
di ssatisfied with the decision of
the enployer on any nmatter in
guestion, dispute or difference, on
any ground, or as to t he
wi t hhol di ng by the enpl oyer of any
certificate to which the contractor
may claim to be entitled to, or if
the enployer fails to make a
decision within a reasonable tine,
then and in any such case but not
i ncluding any of the except ed
matters, the contractor may, within
ten days of the receipt ~of such
decision or after the expiry of a
reasonable period of tinme, as the
case may be, denand in writing that
such-matter in question, dispute or

di fference be referred to
arbitration. Such demand for
arbitration shall be delivered to

the enpl oyer /by the contractor and
shal | enmployer /by the contractor
and shall specify the matters which
are in qguest.i on, di sput e or
di fference and « only such questi on,
di spute or difference of which the
demand has been nmade and no ot her
shall be referred to arbitration
(3) The further progress of _any
wor k under the contract shall
unl ess otherwi se directed by the

Engi neer, conti nue during the
arbitrati on proceedings, and no
paynment due or payable by the
enpl oyer shall be withheld on
account of such pr oceedi ngs,

provi ded however that it shall also
be open to the arbitrators, to
consi der and deci de whether or not
such work shall continue during the
arbitration proceedings.

(4) (a) Matters in qguesti on,
di spute or di fference to be
subm tted to arbitration as
aforesaid shall be referred for
decision to two arbitrators, one to
be nom nated by the Chairman and
the other to be nominated by the
contractor. In the event of the two
arbitrators being divided in their
opi nion, the matter under dispute
shall be referred for decision to
an unpire to be appointed by the
two arbitrators not later than one
nmonth fromthe | atest date of their
respecti ve appoi ntnents and, in any
case, before they enter wupon and
proceed with the reference.

(b) The Arbitrators or the unmpire
shall have power to <call for such
evi dence by way of affidavits or
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otherwi se as the arbitrators or the
unpire, as the case nmay be, shal
think proper, and it shall be the
duty of the parties to do or cause
to be done all such things as may
be necessary to enabl e the
arbitrators or unpire to nake the
award wi t hout any del ay.

(c) Unless otherw se agreed upon by

the parties, the venue of the
arbitration proceedi ngs under these
conditions shall be at Ranchi in

the State of Bihar.

(d) Subj ect to aforesaid, t he
provisions of the Arbitration Act,
1940 or any statutory nodification
or enact nment thereof and of the

rules force, shall apply to al
arbitration proceeding under. this
cl ause.

provi-ded, however, t hat t he

arbitrators or, as the case may be,

the unpire may, fromtine to tine,

with the consent of° the parties,

enlarge the time for making the

award. "

The appel |l ant-contractor laid claim for paynents in
terms of itens nos. 1 to 5 as nentioned in its claim from
the Corporation which was rejected by the |atter. Thereupon,
the contractor asked for arbitration in terms of C ause 78.
The Corporation denied arbitration in respect of itens
2,3,4, and 5 as being not referable toarbitration in terms
of the contract. On the basis of the disputes and
di fferences thus existing between the parties in respect of
the clains of the contractor, the Managing Director of the
Corporation nomnated Shri KN Mhra, its Wrks  Mnager
(Production) as an arbitrator ‘to give a joint award on al
the above <clainms after deciding whether clains referred to
initems 2,3,4 and 5 were or were not referable for
arbitration in terns of the contract. The contractor on its
part nominated Shri S.B. Gadodia as the arbitrator to nmake a
joint award in respect of the ternms of the-arbitration nade
by the Corporation.

On entering wupon arbitration, the arbitrators on 6-2-
1973 recorded on their respective files their decision that
items nos. 2,3,4 and 5 of the claimof the contractor were
referable and could be decided by the arbitrators. This
meant that all the items 1 to 5 were arbitrable. Proceeding
further went on but the joint arbitrators ultimtely could
not arrive at a joint award. Therefore by a joint letter
dat ed Novenber 2, 1973, they requested Professor G B. Pant
of Birla Institute of Technology, Ranchi to enter upon the
reference as Unpire and give his award. As given out in
their joint letter they f or war ded separately their
respective files for perusal of the Umpire, as also rest of
the record.

The Unpire then went into the matter. As is evident
fromthe record, he took into account the fact that the
matter had come to himin pursuance of a contract dated My
25, 1971 executed between the parties and that the parties
in terns thereof had referred to S/ Shri Mehra and Gadodi a by
letter of reference the matters of difference between them
concerning items 1 to 5 (as detailed out) and that since
there was reported failure by the joint arbitrators to
arriver at a joint award in respect of the referred matters,
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the case was referred to him as the Umpire. Therefore he
observed in his award that having heard both the parties and
havi ng seen all the docunents submitted and having given the
matter a careful consideration he woul d direct the
Corporation to Pay a sumof Rs. 80, 000/- to the contractor
bearing interest at the rate of 6 per cent per annumfrom
the date of order till the date of decree.

The contractor applied for the awmard of the Umpire
being made Rule of Court, which was registered as a suit in
the Court of Third Additional Sub-Judge, Ranchi. The
Corporation objected on a nunber of grounds of the award
being made Rule of Court. Despite objection the award, al
the sanme, was made Rul e of Court. The Corporation then went
up in appeal before the H gh Court of Patna which was placed
before a Bench of two Hon’ ble Judges of the H gh Court. It
was contended on behalf of the Corporation before the Bench
that there was error of |aw apparent on the face of the
award because the Unpire, who was the substitute of the
arbitrators, had not recorded the prelimnary finding
whet her itens nos. 5 to 5 of the claimcould be subject
matter of —arbitration under the terms of the contract an
therefor, the award was vitiated. It was urged that the
Umire could give his award on nerits only after deciding
the prelimnary question-as to whether claimunder item nos.
2to 5 were arbitrable. Both the Hon' bl e Judges of the High
Court constituting the Division Bench were in agreenent that
t he order passed by the arbitrators on 6 2 1973 to that
affect could not, on its own, be said to have disposed of
the prelimnary question once for all and that on reference
to the Ummire the entire dispute includingthe question of
referability was required to  be decided by him Upto this
point the Hon'ble Judges were in concurrence  but not
thereafter. One Hon' ble Judge took the view that the Unpire
must in the facts and circunstances be deened to have
deci ded the question of referability of itens 2 to 5 in the
affirmative and the award nust therefore be accepted as
valid. The other Hon'ble Judge differed by stating that in
the facts and circunstances of the case, it was not possible
to inferentially hold that the Unpire nust have deci ded the
prelimnary question about referability while naking the
award to the tune of Rs. 80,000/- only, a summuch below
than what was clained. The matter then had to be, and was,
referred to a Third Hon’ bl e Judge of that H gh Court.

The controversy before the Third Hon' bl e Judge was thus
narrowed to the facts and circunstances of the case, i.e.
whet her a deened decision on referability should or should
not be inferred? The Third Hon' bl e Judge noticing that since
the menbers of the Division Bench had agreed that it was for
the Unpire to have considered and decided the prelimnary
guestion, went on to opine that the Umpire may not have
appreciated the position as to his obligation and there was
a possibility that he m ght not have considered it necessary
to form his opinion on the point due to the decision of the
Arbitrators. The Third Hon'ble Judge also was of the view
that inference in favour of the contractor could not  be
drawmn from the conclusion nerely because an award in terms
of noney had been made, unless he had stated so in express
ternms in the award. On this basis, the Third Hon’ bl e Judge
agreed with the view of one of the Hon' ble Judges of the
Di vi sion Bench holding that the contractor had failed to
show that the Unpire had decided the prelimnary question in
its favour before proceeding to consider the claim on
nmerits. It is on that account that the Award was set aside
leaving it for the parties to mnove the court below to
proceed further in the matter in accordance wth the
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provision of the Indian Arbitration Act.

As is evident, no abstract question of |law or of |ega
i mport has arisen herein. It is from the facts and
circunstances of the case that one would have to draw and
record inferences. There are four reasons detail ed hereafter
which call to infer that (i) the Unpire was alive to his
duties as such, knowing fully well that he was not a
superior between the two arbitrators, but their sole
substitute assigned their duties; (ii). The Urpire did not
consider the decision of the joint arbitrators dated 6 2
1973 holding that clains under itens 2 to 5 were referable
to arbitration, as binding on himas if in the nature of an
interimaward, nor was it treated as such by the arbitrators
by delivery and dispatch to the parties concerned; (iii)
that since the said order was part of the proceedings
recorded by the joint arbitrators, the Urpire on receiving
the matter is presuned to have gone through the ternms of the
contract and the arbitration proceedings; and (iv) it is
also inplied that the Urpire as a substitute of the
arbitrators nust ~be presuned to have known that before he
entered upon reference to decided itemnos. 2 to 5 on their
nerits, he would have to decide whether those itens were
arbitrable but the same need not have been in express termns.
To hold it otherw se would be to negate his independence. It
may be true that /thejoint decision dated 6 2 1973 of the
arbitrators regarding referability of those itens m ght have
been of some support to his view. Yet it cannot be presuned
that he considered hinmself bound by those orders, absolving
himof the duty fromgoing intothe question. It would thus
in the circunstances be seen that obligating the Unpire to
nake a speaking award in so far as the -question of
referability is concerned, lest it vitiates hi's non speaking
award on nerit, goes to the very root of the independence of
the arbitrator. This is inperm ssible inlaw and agai nst the
spirit of the Arbitration Act, 1940. The award of the
Umire, as is plain, is a non-speaking award in entirety. He
has preluded it with the recorded awareness that differences
between the parties had arisen, and the natter / stood
referred to arbitration in pursuance of the contract in
witing dated may 25, 1971. He is then presuned to have rea
the terms of the contract, the ternms of reference and scope
of items 2 to 5 of theclaim He is presunmed to -have
exam ned whether those clainms were referable to arbitration
interns of the contract. He is further presuned to have
read the respective files of the two arbitratorsand to have
heard both parties at Iength, screening all the docunents
submitted, to cone to the base finding that itens 2 to 5
were referable. Al the five itens were thus | arbitrable,
resulting in the award for a sumof Rs. 80,000/- in favour
of the contractor. The award nust therefore be upheld for
the afore-reasons, holding that there is no error-apparent
on the face of the record which would justify its vitiation

For the afore-going reasons, it nust be held that the
Third Hon’ble Judge was in error in not agreeing with the
view of one of the Hon' ble Judges in the Division Bench who
had held that there was a deened/presumed decision on
referability inferable from the award of the Unpire.
Therefore, the inpugned order of the H gh Court is set
aside by allowing this appeal, as a result of which appea
fromoriginal order NO 240 of 1975 in the Civil Appellate
Jurisdiction of Patna H gh Court shall stand dism ssed with
costs, naintaining that of the court of first instance.




