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ACT:

Estate Duty Act 19583, S5-Estate Duty-Trust deed
providing property to belong to and remain with trust-I|ncone
fromtrust property-utilization for religious, charitable
pur poses and benefit of descendants of settlor-Wether valid
trust-whether property devolved on settlor’s son and passed
on his death-liability to estate duty:

HEADNOTE:

One "W executed a deed of trust transferred all his
properties to the said trust and  appointed hinmself as the
first managing trustee for a period of one year and directed
that after he ceased to be the trustee, his son the deceased
should act as the nmmnaging trustee of the Trust and on his
death, the deed directed that his sons, grand-sons etc.
shoul d be appointed as trustees. The deed provided that the
properties should belong to the trust and continue to remain
with the trust and that none of the heirs of the author of
the trust could have the power to deal with themas their
own or to alienate them The trust deed provided that out of
the incone fromthe trust properties in any year, one-fourth
thereof should be wutilized for the paynent  of  taxes,
expenses of the repairs, alterations, reconstructions etc.
O the trust properties. One-half of the balance, i.e. one-
hal f of three-fourths of the inconme should be spent for the
sevas of the famly deities, performance of certain
specified pujas, sradhas and certain other religious
purposes. The remaining income i.e. three-eights of the
total income was permtted to be wused by the trustees and
ot her menmbers of the famly.

After the death of the author of the trust, his son
the deceased, becane the trustee. On his death, the question
whet her the properties which were the subject matter of the
trust should be included in the estate passing on his death
arose for consideration in the estate duty proceedings.

The accountabl e persons contended before the assessing
authority, the Deputy Controller of Estate Duty, that no
estate duty was payable in respect of the properties
conprised in the trust, as the said properties did not pass
on the death of the deceased. The Deputy Controller held
that the provisions of the trust were such as to keep the
properties tied up in perpetuity wthout any power of
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alicnation and since the purpose for which the trust was
created was not a public or charitable one, the trust as a
whol e was void, and held that the properties passed on the
death of the deceased under section 5 of the Act.

In appeal, the Central Board of Revenue held that even
though the purpose of the trust was said to be for certain
religious purposes, the further directions contained in the
deed providing for certain personal expenses of the author
of the trust, his heirs to succeed him as trustees, and
stipulating that the trustees were not conmpetent to alienate
the trust properties led to the inference that the intention
of the author executing the deed of the trust was "not only
to provide for the worship of deities but also for neeting
the secul ar expenses of the famly
242
menbers and future heirs" and since the trust offended the
rul e agai nst perpetuities it was void in law and all the
properties conprised in the said trust should be held to
pass under section 5 of the Act.

The High Court in the reference under section 64(1) of
the Act at the instance of the accountable persons, held
that the properties conprised in the deed which created a
H ndu religious trust coul d not be included in the estate of
the deceased as properties passing on his death.

In the appeal 'to this court on the question whether al
or any part of the properties which were the subject natter
of the trust could be treated as passing on the death of the
deceased for purposes of levy of “estate duty wunder the
Estate Duty Act, 1953.

N

HELD : 1. Only one-half of the properties which were
the subject matter of the trust deed passed on the death of
the deceased wunder section 5 of the Act and the remaining
one-half did not. [248 D

2. The H gh Court was in error in holding that the
whole of the trust properties constituted a religious
endowrent and did not pass on the death of the deceased.
[248 C

3. If the terns of the document under - which the
properties or their income are gifted or -bequesthed or
settled anpbunt to their conpl ete dedication for religious or
charitabl e purposes, then any part thereof —which is given
away by way of gift or bequest or settlenent to any person
contrary to the rule against perpetuities or the rule
agai nst the accunulations enures to the ~benefit of the
endowrent and becomes a part of the properties endowed. On
the other hand, if the dedication is partial such part which
is hit by the rule against perpetuities or the rul e against
accumul ations reverts to the executant of the document or
his heirs. [247 F-Q

In the instant case, under the trust one-half of the
total income from the properties in question had been
directed to be used for religious purposes. The remaining
one-half of the income was permitted to be wused by the
trustees for the purpose of defraying joint famly expenses,
to engage servants, nmintain a conveyance, neet the expenses
of the marriage of the daughters of the trustees etc. There
was no transfer of the properties to any idol or deity, the
title to the properties remaining only wth the trustees,
who were allowed to enjoy one-half of the net income not
because they were shebaits but because they were nmenbers of
the famly. [246 F-G 247 B]

4. The dominant intention in creating the trust was to
benefit the menbers of the famly of the author of the trust
and to see that the properties were not alienated by them
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for ever. There was only a partial dedication under the deed
for religious purposes. The provision for the benefit of the
trustees and other heirs and relatives of the author of the
trust fails as it is hit by the rule against perpetuities.
This does not however affect the validity of the religious
endowrent. [247 C D

5. One-half of the properties covered by the trust
corresponding to one-half of the total inconme which had to
be spent on religious purposes considered as not passing on
the death of the deceased. The religious endowrent made in
243
this regard would not fail despite the fact that the
remai ni ng one-half of the properties retained their private
and secul ar character. The remaining one-half of the
properties renmaining undisposed of and being held by the
decased i medi ately before his death, should be deened to
pass on his death for purposes of section 5 of the Act. [248
A- B]

S. Shannugam Pillai & Os. v. K Shanmugam Pillai &
Os. (1973) 1 S.CR 570 ref. to.

JUDGVENT:

ClVIL. APPELLATE JURI SDICTION : Civil Appeal No. 401 of
1973.

Fromthe Judgnent and Order dated 21-5-1971 of the
Calcutta Hi gh Court in Matter No. 95/65.

T. A.  Ramachandran and Mss A Subhashini for the
Appel | ant .

V. S. Desai, DD N._ Mikherjee and N. R Chaudhary for
the Respondent.

The Judgnent of the Court was delivered by

VENKATARAM AH, J. In this appeal by certificate, the
guestion which arises for consideration is whether all or
any part of the properties which were the subject natter of
atrust can be treated as passing on the death of Panchu
Copal Banerjee (hereinafter referred to as ‘the deceased’)
for purposes of levy of estate duty under the Estate Duty
Act, 1953 (hereinafter referred to as ‘“the Act”).

The deceased was the son of Wonesh Chandra Banerj ee.
Whonesh Chandra Banerjee executed a deed of trust on June
27, 1939 constituting a trust known as ‘Sri  Sri- |swar
Jagadhatri Sanmpad’ and transferred all his properties which
were described in the Schedule attached to the deed to the
said Trust and appointed hinself as the first -managing
trustee for a period of one year. He directed that after he
ceased to be the trustee, his son, the deceased shoul d act
as the nmmnaging trustee of the trust. On the death of the
deceased, the deed directed, that his sons, grand-sons etc.
shoul d be appointed as trustee. The deed provided that the
properties should belong to the trust and continue to remain
with the trust and that none of the heirs of the author of
the trust could have the power to deal with themas their
own or to alienate. The trust deed provided that out of the
income from the trust properties in any year, one-fourth
thereof should be utilized for paynment of taxes in respect
of the trust properties and for the expenses of the repairs,
partial constructions, additions, alterations and re-
constructions of the houses referred to in the Schedule
attached to the deed. If there was any surplus remaining in
the said one-fourth after paying the taxes and neeting the
expenses referred to
244
above, it was open to the trustees to acquire new properties
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and the properties so acquired should be deenmed to be the
trust properties. The deed further directed that one-half of
the balance i.e. one-half of three-fourths of the income
should be spent for the sevas of the fanily deities,
performance of certain specified pujas and sradhas and
certain other religious purposes. There was a specific
direction that the said portion of the incone should be
spent entirely on religious work and that at no point of
time there should be any departure therefrom |In other
words, the trust deed directed that three-eights of the

total incone should be spent towards religious and
charitabl e works. The renmi ning incone i.e. three-eighths of
the total income was permitted to be used by the trustees

and other nenbers of the famly. Since one-fourth of the
total income which was~ ear-narked for payment of taxes in
respect of all the properties and for their repairs etc. and
any surplus remaining out of it was to be wutilized for
acquiring new properties for the trust, the only inference
whi ch could be drawn fromthe reading of the entire deed is
that in ‘all” one-half of the total \income was earmarked for
religious  purposes and the remaining one-half for the
benefit of the trustees and the nenbers of their famly.

Whonesh Chandra Banerjee, the author of the trust deed
died in or about the year 1941 and his son, the deceased,
becane the trustee under the deed of trust. The deceased
died on April 17, 1955 and on his death, the question
whet her the properties which were the subject matter of the
trust should be included in the estate passing on his death
arose for consideration in the estate duty proceedings. The
account abl e persons contended before the Deputy Controller
of Estate Duty who was the -assessing authority that no
estate duty was payable in respect  of the properties
conprised in the trust (valued by the Deputy Controller at
Rs. 2,89,000) as the said properties did not pass on the
death of the deceased. The Deputy Controller held that the
provisions of the trust were such as to keep the properties
tied up in perpetuity wthout any power of alienation and
that since the purpose for which the trust was created was
not a public or charitable one, the trust as-a whole was
void. He accordingly held that the said properties passed on
the death of the deceased under sections 5 of the Act. This
part of the order of the Deputy Controller was affirnmed in
appeal by the Central Board of Revenue in Estate Duty Appeal
No. Cal./134 by its order dated April 3, 1961. The Board
held that even though the purpose of the trust was said to
be for certain religious purposes, the further directions
contained in the deed providing for certain persona
expenses of the author of the trust, his heirs who would
succeed him as trustees and the nenbers of his famly and
stipulating that the trustees were not
245
conpetent to alienate the trust properties led to the
inference that the intention of the author executing the
deed of trust was "not only to provide for the worship of
deities but also for neeting the secular expenses of the
famly menbers and future heirs" and that since the trust
of fended the rule against perpetuities, it was void in |aw
and all the properties conprised in the said trust should be
hel d to pass under section 5 of the Act.

On a reference under section 64(1) of the Act at the
instance of the accountable persons, the Hgh Court of
Calcutta held that the properties conprised in the deed
which created a Hindu religious trust could not be included
inthe estate of the deceased as properties passing on his
death. Aggrieved by the decision of the High Court, the
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Controller of Estate Duty has filed the above appeal

The | earned counsel for the parties cited a large
nunber of decisions before us bearing on the question
whet her the properties which were the subject nmatter of
trust had been absolutely dedicated for religious purposes
or whether they retained their private and secul ar character
but subject only to a charge in favour of religious trust.
It is enough for the purpose of this case to refer to only
one of themi.e. S. ShanmugamPillai & Os. v. K. Shannugam
Pillai & Os.(1) in which it is observed by this Court as
follows : -

" As observed by this Court in Menakur u
Dasar at harami Reddi & Anr. v. Duddukuru Subba Rao &
Os. (AIR 1957 S.C. 797) that dedication of a property
to religious or charitable purposes nay be either
conplete or partial. If  the dedication is conplete a
trust in favour of a charity is created. If the
dedication is partial, a ‘trust in favour of a charity
is not created but a charge in favour of the charity is
attached to, and follows, the property which retains
its original private and secular character. Wether or
not a dedication is conplete would naturally be a
guestion of fact to be determ ned in each case on the
ternms of the relevant docunent if  the dedication in
guesti on was /made under a documrent. In such n case it
is always a natter of ascertaining the true intention
of the parties, it is obvious “that such an intention
nmust be gathered on a fair and reasonabl e construction
of the document considered as a whole. If the income of
the property is substantially intended to be used for
the purpose of a charity and only aninsignificant and
m nor portion of it is

246

allowed to be used for ~the _mmintenance of the

wor shi pper or the manager, it may be possible to take

the view that dedication is conplete. If, on the other
hand, for the mmintenance of (charity a m nor portion of

the incone is expected or required to be used and a

substantial surplus is left in the hands of ‘the nanager

or worshi pper for his own private purposes, it would be
difficult to accept the theory of conplete dedication”.

In that case, the docunent under which it was claimed
that a conplete dedication of certain property had been nade
for religious purposes contained a recital which read  as
follows : -

"If, after conducting the said charities properly,
there be any surplus, the same shall be utilized by the
said Shanmugam Pillai and his heirs (for famly
expenses. They should also | ook after the / sane
careful ly and properly."

On the basis of the evidence available in the case and
the recitals in the docunent including the one extracted
above, the Court concluded : "This shows that the entire
income of the properties set apart for charities was not
thought to be necessary for conducting the charities. It was
for the plaintiffs to establish that the dedication was
conpl ete and consequently there was a resulting trust. As
they have failed to establish the same, for the purpose of
this case, we have to proceed on the basis that the
dedi cation was only partial and the properties retained the
character of private properties."”

In this case the only question which arises for
consideration is whether the trust properties or any part
thereof has ben endowed for religious and charitable
purposes or not. Even according to the Central Board of
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Revenue under the trust deed a portion of the incone from
the properties in question had been directed to be used for
religious purposes. The portion of the incone so ear-narked
inthe instant case as observed by us earlier could be
reasonably taken to be one-half of the total income. The
remai ni ng one-half of the income was permtted to be used by
the trustees for the purpose of defraying the joint famly
expenses, to engage servants, to naintain a notor car or a
horse and carriage and to neet the expenses of the marriages
of the daughters of the trustees. It is also seen that the
author of the trust directed that "if any one of the
daughters-in-law of my line happens to be a child w dow or
without a son and if she be adhering to her own faith,
observes purdas, and lives. in the joint famly and house
along with the trustees she shall get her maintenance etc.
fromthe joint

247

famly.” A simlar provision was made wth regard to the
daughters of the famly who happened to be wdows in
i ndi gent ‘circunstances.

There was no transfer of the properties to any idol or
deity. The title to the properties was directed to renain
only with the trustees. The menbers of the famly were al so
permtted to reside in the joint fam |y house. Moreover the
aut hor of the trust disposed of all his properties under the
deed and his heirs whom he did not want to disinherit could
utilize one-half of the net incone which was by no neans
insignificant for ‘their maintenance.  They were allowed to
enj oy such incone not because they were shebaits but because
they were nenbers of the famly. In fact the trustees could
draw if they so desired only Rs. 25 per nonth as their
remuneration. The donminant intention in creating the trust
was to benefit the nenbers of the family of the author of
the trust and to see that the properties were not alienated
by them for ever. Froma fair reading of the deed, we are of
opinion that there was only a partial dedication under the
deed for religious purposes. It follows that the properties
retained their private and secul ar character and were only
subject to a charge for religious purposes. In the
ci rcunst ances, the provision for the benefit of the trustees
and other heirs and relatives of the author of the trust
fails as it is hit by the rule against perpetuities. This,
however, does not affect the wvalidity of the religious
endowrent. What shoul d happen to the properties which-are
gifted or settled on persons in contraventionof the rule
agai nst perpetuates in cases of this nature where properties
are given away partly by way of religious endowrents and
partly for the benefit of certain individuals for their use,
may be stated thus: If the terms of the docunent under which
the properties or their incone are gifted or bequeat hed or
settled anpbunt to their conpl ete dedication for religious or
charitabl e purposes, then any part thereof which i's given
away by way of gift or bequest or settlenent to any person
contrary to the rule against perpetuities or the rule
agai nst accunul ations enures to the benefit of the endownent
and becones a part of the properties endowed. But on the
other hand if the dedication is partial such part which is
hit by the rule against perpetuities or the rule against
accunul ations reverts to the executant of the docunment or
his heirs. Applying the above rule, we held that the
transfer of one-half of the properties which were dealt with
by the deed corresponding to one-half of the incone which
was directed to be utilized by the nenbers of the fanmily of
the author of the trust in contravention of the rul e against
perpetuities was void and that the said one-half of the
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properties continued to be the properties of the author of
the trust notwi thstandi ng the execution of the trust deed.
248

Fromthe facts and in the circunstances of the case, we
are of the view that only one-half of the properties covered
by the trust corresponding to one-half of the total income
which had to be spent on religious purposes should be
consi dered as not passing on the death of the deceased since
the religious endowrent nmade in that regard would not fai
despite the fact that the remaining one-half of the
properties retained their private and secul ar character. W
are also of the viewthat the remaining one-half of the
properties which is held to be renmining undi sposed of and
which was held by the deceased i medi ately before his death
shoul d be deened to pass on his death for purposes of
section 5 of the Act. The High Court was, therefore, in
error in holding that the whole of the trust properties
constituted a religious endowment and did not pass on the
deat h of the deceased.

The ‘appeal is, therefore, partly allowed. W hold that
only onehalf of the properties which were the subject natter
of the trust deed dated June 27, 1939 (Jagadatri Sanpad
Trust) passed on the  death of the deceased under section 5
of the Act and the remaining one-half did not. W direct
that the parties shall ‘bear their own costs since the appea
has succeeded in part.

N. V. K. Appeal allowed in part.
249




