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Vs.
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LAL CHAND AND CRS

DATE OF JUDGVENT:
22/ 03/ 1968

BENCH
M TTER, G K
BENCH
M TTER, G K
SHAH, J.C.
RANMASVWAM , V.
Cl TATI ON
1969 AIR 27 1969 SCR (3) 506
ACT:

East Punjab Factories (Control of Dismantling) Act 1948, S.
3-Whet her bars execution of delivery of possession.

Executi on of Decree-No appeal from earlier execution
application Fresh application, if barred by res judicata-S.
3 of East Punjab Factories (Control of Dismantling) Act, if
bars.

HEADNOTE

The eviction of the Respondent” 'from the appel I ant s
prem ses, which was used as a factory, was decreed and
application for execution of an order for possession was
made. The respondents resisted the execution on the plea
that the machinery installed in the factory could not be re-
noved wi thout the prior perm ssion of chief |nspector of
Factories as provided by the East Punjab Factories (Control
of Dismantling) Act. The premnises  was all owed. Bot h
parties appeal ed. The appellate Court took of the machinery
was stayed, but the Possession of the part the prem ses was
al | owed. Both parties appeal ed. The appellate Court took
the view that the nachinery and spare parts were 1ying
practically in all the roons, and the | ocking and sealing of
the factory would result inits closure which” would be
against the provisions of the Act, and therefore directed
-t he appellant to pursue the natter wth the State
CGover nrrent . The order dated April 22, 1953 was not
chal l enged by any appeal. But the appellant restarted the
execution proceedings in which it was held that the | State
CGovernment had refused permission for demolition of the
factory, so the file was ordered to be consigned to the
record room "Me appellant filed an appeal, which was
di smissed, but in further revision the H gh Court by its
order dated July 13, 1955 observed that on the record it was
not possible to decide whether the execution of the decree
woul d defeat the provisions of s. 3 of the Act, so it set
aside the order and directed the executing court to give
decision on points that arose under s. 3 of the Act. " Me
executing court found that the provisions of the Art did not
prohibit the execution and as such the respondents were
liable to ejectrment but since the application had becone
over a year old it wuld be "struck off the file wth
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liberty to nmke a fresh application. The respondents
appeal ed. The District Judge held that the Act did not
apply to involuntary dismantling of factories and that the
issue raised by the executing court did not arise but in
fact it had been deci ded against the appellant by the High
Court in revision. The appellant’s appeal to H gh Court was
dismssed by a Single Judge, and in the Letters Patent
Appeal , it was held that the delivery of possession was not
barred in execution of decree by the Act, but the matter had
become res judicata in consequence of the decisions in the
first execution application and the decision of the High
Court dated July 13 1955 in the second execution applica-
tion. Allow ng the appeal,

HELD : The Act does not bar the delivery of possession in
execution, of a decree. It nakes no reference to any decree
for Possession against the owner of a factory. By ordering
del i very of possession of the premnises, the executing court
does not  nake ~an order for dismantling a factory and a
bailiff charged w th execution of a warrant for possession
does not. infringe the provision of |aw by renderi ng
possessi on _of the property to the decree-holder. [510 C D
507

There was no final order about the inexecutability of the
decree on the first ‘application for execution. Further the
Hi gh Court by its order dated July 13, 1955, did Dot decide
the question as to whether the decree for possession would
be inexecutable in viewof the Act. It stated expressly
that it was not possible for it "to decide whether the
execution of the decree would defeat the provisions of the
Act, and being unable to cone to-a decision on the record it
remanded the matter to the court of execution. It f ound
itself wunable to interpret the section on the evidence
beforeit. The proceedi ngs subsequent to the remand order

cul mnated in theorder of the Division Bench from which
the present appeal arose.The order dated July 13, 1955 was
not a final order which put a seal on the proceedings. [510

F-H

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 687 of 1965.
Appeal by special |eave fromthe judgnent and decree dated
Cctober 3, 1961 of the Punjab Hi gh Court in Letters Patent
Appeal No. 405 of 1958.

C. B. Agarwala and K. P. Gupta, for the appellant.

S. N. Anand, for respondent No. 1.

The Judgrment of the Court was delivered by

Mtter, J. This is an appeal by special Ileave from a
judgrment and order of the Punjab High Court in Letters
Pat ent Appeal No. 405 of 1956.

The matter arises out of an application for execution of an
order for possession passed on a conperm se between the
parties. The Division Bench of the Punjab H gh Court  felt
itself wunable to help the decree-holder because of an
earlier decision in the execution proceedi ngs which was held
to constitute res judicata against her. The main question
for consideration is, whether it was right in doing so.

The relevant facts are as follows. As far back as Apri
1950. Harbans Lal, the | ate husband of the appellant before
us, obtained an order for eviction fromthe Rent Controller
against Lal Chand and Ram Rattan Dass Jain in respect of
certain, prem ses which were being used as a factory. Thi s
decree was wupheld in appeal and in July 1951 the decree-
hol der applied for execution. The court bailiff made a
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report dated the 14th July 1951 that on his going to give-
delivery of possession resistance was offered by a nunber of
persons and bei ng apprehensive of breach of peace he could
not effect delivery of possession. The judgnent debtors
appear to have -approached the Department of Industries and
informed them of the attenpt at their eviction by the,
decr ee- hol der. The copy of a letter from the Extra-
Assistant Director of Industries to the Chief Inspector of
Factories dated July 18, 1951 exhibited at the instance of
the judgnent-debtors, goes to show that the nmachinery
installed in the factory could not be renoved wi thout 7 Sup
C1./68-8

508

the prior perm ssion of the Chief Inspector of Factories.
Qovi ously the judgnment -debtors wanted to thwart the decree-
hol der from getting possession through court by invoking the
aid of the East Punjab Factories (Control of Disnmantling)
Act XX of 1948, hereinafter referred to as the Act. The
judgnent -debtors applied for stay of execution of the decree
on August 23, 1951. The Subordi nate Judge issued notices
but did not —grant stay. On appeal the District Judge
accepted the appeal noting that the Subordinate Judge had
not given any finding about the applicability of the Act.
He had before himthe report of the bailiff that possession
of the premses /could not be given over as there were
machi nery stored therein. By order dated Cctober 11, 1951
he directed the Subordinate Judge to decide the objections
under the Act.

The Subordi nate Judge franmed a nunmber of issues including
one which read : ’whether the judgment-debtors could not be
di spossessed of the factory and machinery could not be
di smantled wi thout perm ssion of the Governnment 2" Taking
evidence of the parties and noting the contents of the
letter of the Industries Departnment, he observed that the
j udgnent - debt ors had not secured perm-ssion but the | decree-
hol der m ght follow up the matter through court. He stayed
execution of the decree in sofar as it involved the
di smantling or renoval of the machinery but allowed the sane
for securing possession of the part of the prenises where no
machi nery was stored. This was on 7th February, 1953.

Both parties filed appeals from this order which were
di smssed. The appellate court was of the view that
machi nery and spare parts were lying practically in all the
roons of the building and the | ocking and sealing of the
factory would result in its closure which woul dgo against

the provisions of the above-nentioned Act. The ~ decr ee-
hol der was therefore directed to pursue the matter with the
State Government. Incidentally, the court noted that the

decree-hol der had not challenged -the proposition that ' the
court could not order delivery of possession wthout the
requi site sanction for the dismantling of the factory. This
order dated 22nd April 1953 was not chall enged by any appea
to the High Court. It appears that the court consigned the
execution proceedings to the record roomon July 25, 1953.
On  August 18, 1953 the decree-holder applied for execution
proceedings being restarted. On Novenber 7, 195 3 the
executing court observed that a reply from the State
CGovernment had been received to the effect that perm ssion
for denolition of the factory could not be given. The.
execution file was therefore ordered to be consigned to the
record room once nore. Fromthis order. an appeal was
preferred by the 'decree-holder. The Additional District
Judge held that in view of.the inperative provisions of
section 3 of the Act the decree-holder could not be granted
posses-
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509
sion in execution of the decree and di snmi ssed the appeal by
order dated January 8, 1954. On further appeal, a |earned
Judge of the H gh Court by order dated July 13, 1955
observed that in the execution proceedi ngs no evidence had
been adduced on the points arising under Punjab Act XX of
1948. He therefore said as follows :
"On the present record it is not possible for
me to decide whether the execution of the
decree woul d defeat the provisions of section
3 of the Punjab Act XX of 1948. That being
the position of matters, | set wide the order
passed by the Subordinate courts and direct
the court of execution to give fresh decision
on the points that arise under section 3 of
Punj ab Act XX of 1948.
I n proceedings pursuant to this order parties
wi-ll be given opportunity to exam ne hearing
on the points that arise under section 3 of
Punjab Act XX of 1948."
On remand the Subordinate Judge by order dated 30th De-
cenber, 1955 hold that the Act was not intended to cover
i nvol untary dismantling in execution of orders of comnpetent
courts : further the Rent Restriction Act, 1949 passed after
Act XX of 1948 did not take any notice of = the prohibition
contained in the said Act’ In the result he found that the
respondent was liable to be ejectedin execution of the
decree for eviction but as the application had becone over a
year old it would be struck off the file and the decree-
hol der be at liberty to take out execution of the decree by
a fresh application.
The judgnent-debtors went up in appeal to the court of the
District Judge. The District Judge by order dated Decemnber
31, 1956 hold that the Act did not apply to involuntary
dismantling of factories and that the issue raised by the
Subordi nate Judge in this connection did not arise but in
fact it had been decided against (the landlord by the Hgh
Court in Revision. According to him the order of ‘the H gh
Court Went to showthat s. 3 of Act XX of 1948 covered
del i very of possession even in execution of the order of the
Rent Controller- or otherwise the revision application
woul d, have been accepted by him straightaway. Inthe
result he disnissed the execution petition
The appel | ant went up in Second Appeal to the Hi gh Court  at
Chandi gar h. A single Judge of that Court dismissed the
appeal . The decree-holder filed a Letters  Patent ~ Appeal
Al though of the view that delivery of possession was not
barred in execution of the decree by Act XX of | 1948, the
Di vision Bench concluded that so far as the parties before
it were concerned, the matter had- becone, res judicata
i nconsequence of the decisions of the executing court and
the first appellate court on the
510
first execution application and the decision of a single
Judge in revision on the previous occasion in the second
execution application
Section 3 sub-s. (1) of East Punjab Act XX of 1948 provides
as follows :
"No per son shal I, without t he witten
perm ssion of the State Governnent or of an
of ficer authorised in this behalf by the State
CGovernment, dismantle any factory or renpve
from a factory any spare parts kept for
mai ntaining the machinery of the factory in
order."




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 6

The Act which contains only eight sections nakes no
reference to any decree for possession against the owner of
a factory. By ordering delivery of possession of the
prem ses the executing court does not make an order for
dismantling a factory and a bailiff charged with execution
of a warrant for possession does not infringe the above
provi sion of |aw by rendering possession of the property to
the decree-holder. So far as the judgnent-debtor’ the owner
of the factory, is concerned, it would be his ook out to
take the matter up with. the State Governnent, if necessary
and we have no doubt that in a 'case like this where there
is no collusion between the decree-hol der and the judgnent-
debtors the State Governnent would not prosecute the
judgrment -debtors or refuse to accord sanction to t he
judgrment -debtors for renmoval of the nmachinery from the
prem ses of which they could not Ilawfully continue in
possessi on.

it appears that the Subordinate Judge, the District Judge
and the Judges of the Punjab H gh Court were all of the view
that the Act did not bar the delivery of possession in
execution-of a decree.

In our opinion there was no final order about the inexecut-
ability of the decreeon the first application for execution
whi ch  was consigned-to the record roomby order dated July
25, 1953. Further, the judgnent of the |earned single Judge
of the Punjab Hi gh Court dated July 13, 1955 did not decide
the question as fin whether the decree for possession would
be inexecutable in. view of Act XX of 1948. He stated
expressly that It was not possible for him to decide
whet her, the execution of the decree would defeat the
provisions of s. 3 of Punjab Act XX of 1948 and bei.ng unabl e
to come to a decision on the record he remanded the matter
to the court of execution. He found hinself wunable to
interpret the section on the evidence before him The
proceedi ngs subsequent to the remand order culmnated in the
order of the Division Bench fromwhich the present' appea

arises. The order dated July 13, (1955 was not a final order
whi ch put a seal on the proceedings.

The course of litigation subsequent to the  order for
eviction in 1950 is truly amazing. For 17 years the decree-
hol der has

511

been wunable to reap the fruits of the decree although
practically all the courts felt that the Act of 1948 could
not be called in aid by the judgnent-debtors to resist
execution by delivery of possession. W cannot but -~ condem
in very strong terms the attitude ,of the judgnment-debtors
who, to say the least, are persons who have little regard
for sanctity of their own solem prom se nade before a court
of law. On June 29, 1,950 in M scellaneous Civil Appeal No.

39 of 1950 they stated on oath that they had reached an
agreement with the landlord that they would "remain on the
premses only wup till 31st March 1951 when they would of
their own accord vacate the premi ses” and on their failure
to do so the landlord would be entitled to take out
execution against them Even -before the tine to vacate the
prem ses canme, one of the judgment-debtors filed a suit for
a perpetual injunction to restrain the decree-holder from
obtai ning possession in terns of the consent order of 29th
June 1950. The suit was dismssed on July 11, 1951. The
judjenent-debtors also |ost the appeal filed against that
di smi ssal . At every step and turn for nearly two decades
they have successfully resisted delivery of possession by
raising an illusory plea.

Learned counsel for the respondents argued that even now his
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clients can urge the plea that the decree was not executable
because of the provisions of Act XX of 1 1948. According to
him the agreenent was in contravention of a statute and
"the respondents could not be estopped from pleading or

proving facts which -woul d render the agreenment void. H s,
case was that Act XX of 1948 being in force on June 29, 1950
any agr eenment arrived at between the parties in

contravention of its provisions would not be binding on the
parties. No exception can be taken to the broad proposition
of law but no question of estoppel ever arose in this case
because Act XX of 1948 did not operate as a bar to the
delivery of possession of prem ses in execution of a decree.
In the result, the appeal is allowed with costs throughout
from the 18th August 1953 irrespective of any order in that

behal f nade at any time thereafter. It is unfortunate the
decree hol der has been kept out of possession so long; but
she is partly responsible for it herself. If she had

preferred. an appeal fromthe order of the District Judge
passed. on 22nd April, 1953 to the Hi gh Court. probably her
troubl es woul d have ended | ong ago.

Y. P. Appeal “al | owed.
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