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HEADNOTE

JUDGVENT:
JUDGMENT

B. P. JEEVAN REDDY, J.

Tami| Nadu Entertainnent Tax ~ Act, 1939 was enacted to
i npose the tax on entertaninnents. By Act 37 of 1994 the Act
was anended to bring wthinits purview what is called
‘cable television'. The expression ‘cable television is
defined in clause 2-B of Section 3. The definition reads:

"*Cabl e Tel evision” neans a system

organi sed for television exhibition

by using a video cassette of disc

or both, recorder or player of

simlar such apparatus on( which

pre-recorded video casettes or

di scs or both are pl ayed or

replayed and the filns or noving

pi ctures or series of pictures

which are viewed and heard on the

television receiving set at a

resi denti al or non-residentia
pl ace of a connection hol der."
The expression "television exhibition", “occurring in

the above definition, is defined in clause (11) of Section 3
in the foll ow ng words:

"‘television exhibition” neans an

exhibition with the aid of any type

of antenna with a cable nit-work

attached to it or cable tel evision

of film or noving picture or

series of nmoving pictures, by neans

of transm ssion of tel evision

signals by wire where ‘subscribers’

television sets at residential or

non-resi dential place are |inked by

nmetallic coaxial cable or ontic

fiber cable to central system

cal l ed the head end."

The expression "entertainment” is defined in C ause (4)
of Section 3 thus:

" ‘Entertainment’ neans a horse

race or cinematograph exhibition to
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whi ch persons are adnmtted on
paynment or television exhibition
for which persons are required to
make paynent by way of
contribution, or subscription, or
installation or subscription, or
installation or connection charges
or any other charges «collected on
any manner what soever.

Expl anation - For the purposed of
this clause and ot her provisions of
this Act , * G nemat ogr aph

exhibition’ includes  exhibition of

filmon Tel evision screen through

Vi deo Cassette Recorder and through

cabl e tel evision network. '

Section 4-E is the charging section so far as cable

television is concerned. Sub-section (1) thereof provides:

(D Not wi_t'hst andi ng anyt hi ng
contained in sections 4 and 7,
there shall be levied and paid to
t he State Gover nirent a t ax
hereinafter referred to as the
entertainnents  tax  calculated at

forty per cent of the nount
col l ected by way of contribution or
subscription | or installation or

connection charges or any other

charges collected in any manner

what soever f or televi sion

exhi bition."

A nunber of wit petitions were filled in the Mdras

H gh Court <challenging the validity of the Amendnent Act.
The grounds of challenge, which are reiterated before us,
are the foll ow ng:

(1)

(2)

(3)

(4)

(5)

(6)

(7

The State Legislature has no legislative competence to
enact Anendnment Act inasmuch as the subject matter of
the enactnment falls exclusively within the province of
Parliament i.e., list 1 of the Seventh Schedule'to the
Constitution.

The inmpugned Act is of no effect since the field is
al r eady occupi ed by Cabl e Tel evision Net -wor k
(Regul ation) Ordinance 9 of 1994 issued by President of
India and the subsequent enactnment nade by Parlianment
repl aci ng the ordi nance.

The Amendnent Act is violative of the freedom of speach
and expression guaranteed to the petitionersby Article
19(1)(a) of the Constitution.

The Amendnent Act is col ourable piece of legislation
The tax in truth and effect is a tax on education
i nasmuch as the bulk of the programes shown on cabl e
television are educative programres. The entertai nment
constitutes less than 10 per cent of the programes
shown by them

The Amendnent Act is violative of Article 14 of the
Constitution since it does not levy the tax on
Door darshan and other establishnents and associations
(like star-hotels and nulti-storey housing conpl exes)
provi di ng entertai nment through di sh antennas.

The tax is not on public entertainment but on private
enjoynment i.e., on people having entertainnent sitting
in their homes.

The rate of tax is prohibitive and is designed to kil
the cable television in the interest of cinem
theatres.
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The defence of the State, in addition to disputing each
of the above contentions, was that since the cable
television is akin to cinema entertai nment - though provided
ina different manner, taking advantage of technol ogica
advancenents - it is treated on par with ci nema
entertainnent in the matter of |evy of entertainnent tax. If
one is good and unexceptionable, so is the other, they say.

The High Court has dealt with each of these contentions
advance by the wit petitioners separately and exhaustively
and rejected each of them Since we agree with the reasoning
and conclusions arrived at by the H gh Court on all the
issues, we think it unnecessary to deal wth the above
subm ssi ons except contentions No. 3, 4 and 7. Leave granted
in all the special |eave petitions.

The subni ssions of the | earned counsel for the
appel lants (with respect to contentions 3, 4 and 7 referred
to above) are to the follow ng effect:- The appell ants not
only show films on their net-work using video-cassette/disc
and recorder but also relay the progranmes broadcast by
Doordarshan, B.B.C, C NN ,Star T.V. and other sinmlar T.V.
net - wor ks.. Most of the programres shown by them ar educative
in nature. The entertainment part is hardly 10 per cent. In
any event providing entertainment is also part of freedom of
speech and expression. By levying tax at the rate of 40 per
cent of the appellants* collections, the State is casting an
unbear abl e burden upon the appellants. It is not possible
for the appellants to survive in _business of providing
entertainnent if they are made to pay tax at the said rate.
The i medi ate and direct effect of taxation at the said rate
is to deprive the appellants of their fundamental right of
freedom of speech and expression. It is really being done to
hel p the cinenma operators whose business is said to have
been adversely affected by the entry of cable television
Even if some films are shown by the appellants, that does
not detract fromthe fact that to substantial degree, the
programes relayed by them are educative and informative in
nature. Exhibition of filnms 1is( providing entertainment.
Providing entertainment is also a node of exercise of their
freedom of speech and expression - and that connot be 'taxed.
As a matter of fact, they performthe sane function as that
of  Doordar shan and yet they are being subjected to
prohibitive rate of taxation while Doordarshan goes sest
free, say the counsel

For a pr oper appreci ation of t he appel | ant s
contentions, it 1is necessary to examine the nature of the
activity carried on by the appellants. The appellants are
carrying on the business of providing entertainnment. Their
main activity is to show filnms and other material using the
vi deo-cassetts or disc with the help of a V.C R, /disc
player or a simliar apparatus. By nmeans of cables, the
T.V. sets in the honmes of the subscribers are linked to
their apparatus with a viewto enable the subscribers to
receive the programes relayed by the appellants. For this
service, each subscriber is charged a particular anount

every month. This is their business. It may be true that
providing entertainment is a formof exercise of freedom of
speech and expression. It is quite Ilikely that they also

rel ay the programres broadcast by Doordarshan and other T.V.
net -works and some of themmay be informative in nature or
educational in character but the fact remains that their
activity is a conbination of two rights i.e., business and
speech - sib-clauses (g) and (a) of clause (1) of Article
19. There is no reason why the business part of it cannot be
taxed. If tax can be levied upon entertainment provided by
cinemas, if taxes can be levied upon the Press, it is
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ununder st andabl e why the appellants’ activity connot be
taxed. Certainly, the appellants cannot claim that their
activity is of nore significance to society than that of the
Press. Were the freedom of speech gets intertwined wth
busi ness it undergoes a fundamental change and it‘s exercise
has to be bal anced agai nst societal interests. In Secretary,
Mnistry of Information and Broadcasting, Governnent of
India & Ohers v. Cricket Association of Bengal & Qhers
[1995 (2) S.C.C 161] one of wus ( B.P. Jeevan Reddy, J.)
stated the proposition, flowing fromthe decided cases, in
the following words: "Providing entertainnent is inmplied in
freedom of speech and expression guaranteed by Article 19
(1)(a) of the Constitution subject to this rider that where
speech and conduct are joined in a single course of action
the free speech values nust be bal anced agai nst conpeting
soci etal interests." (at page 297).

Even with respect to the freedomof Press, this Court
said in Express Newspapers V. Union of India [1985 ( S.C.C
641] :

"Newspaper industry enjoys two of

t he fundanmental rights, namely the

freedom of speech ~and ~expression

guar anteed under -~ Article 19(1)(a)

and the freedomto  engage in any

pr of essi on, occupati on, trade,

i ndustry or busi ness guar ant eed

under Article 19(1)(g) of the

Constitution, the first because it

is concerned with the field of

expression and - comuni cation and

the second because conmunication

has becone an occupati on or

prof ession and because there is an

invasion of trade, business and

industry into that field where

freedom of expression - is being

exercised. Wiile there can (be no

tax on the right to exercise

freedom of expression, tax is

| evi abl e on newspaper industry.. But

when such tax transgresses into the

field of freedom of expression and

stifles that freedom it becones

unconstitutional. As long as it is

within reasonable linmts and does
not inpede freedom of expression it
will not be cont raveni ng t he

[imtation of Article 19(2). The

delicate task of determ ning when

it crosses from the area of

pr of essi on, occupati on, trade,

busi ness of industry into the area

of freedom of expr essi on and

interferes with that freedom is

entrusted to the courts.™

In other words, only when taxes are levied not for

rai sing revenues but for killing the appellants’ business,
can they legitimtely conplain.
The Court also quoted wth approval, in the said

decision, the following statenent of law in Corpus Juris
Secundum (Vol . 16) says at page 1132:

"213(13) Taxing and Licensing. -

The constitutional guaranties of

freedom of speech and of the press

are subject to the proper exercise
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of the government’s‘'s power of
taxation, and reasonable |icense
fees may be inposed on trades or
occupati on concer ned with t he

di ssenmi nation of literature or
i deas.

As a gener al rul e, the
constitutional guaranti es of

freedom of speech and of the press

are subject to the proper exercise

of the government ‘s power of

taxation, so that the inposition of

uniform and non-di scrim natory

taxes is not invalid as applied to

persons or organi sations engaged in

the dissenminati on of ideas through

the publication or distribution of

witing. The guarantee of freedom

of the press does not forbid the

taxation of noney or property

enpl oyed in t he publ i shi ng

busi ness, or the  inmposition of

reasonabl e occupations concer ned

with the di ssem nati on of

literature or /ideas."

Dealing with the power of the State to |levy taxes, the
Court observed: "Taxation is the 1 egal capacity of
sovereignty or one of its governnental agents to exact or
i npose a charge upon . person or their property for the
support of the governnent and for the paynment for any other
public purposes which it may constitutionally carry out."

Inthis viewof the matter, the only question is
whet her the Ilevel of taxation is not wthin reasonable
[imts and whether it's incidenceis such as to disable the
appel lants from exercising their free speech right. Though
the appellants have alleged that the tax inposed is too
heavy and is intended to drive (them out of their business
with a viewto help the cinema theatres, no nmaterial has
been pl aced before us to substantiate the said avernent. The
respondent‘s case is that the cable television has taken the
pl ace of cinema. It has replaced the cinema to certain
degree. The cable television is performng the very -sane
function as is perforned by the cinema. G nena al so provides
entertainnent. It also provides educational programes.
I ndeed according to the | earned counsel for-the State, ngjor
chunk of the programmes shown on cable television-are pure
and sinple entertai nnent and that they are nainly engaged in
showing filns which are broadcast either by T.V. net-works
or relayed by the appellants with the help of a V.V.R
Counsel conpl ained that sonme of the programes shown by the
appel lants are having a deleterious effect upon the young
and inpressionable. Wth a viewto pronote their business
counsel submitted, the appellants are showi ng programes
designed to cater to base instincts and vulgar tastes. It is
accordingly submtted that the rate of entertainnent tax
| evied upon cable television at the sane |evel and on the
sane par as the entertainnent tax Ilevied upon cinem
theatres is neither wunreasonable nor excessive. It s
submitted that the |levy of entertainnent tax at 40 per cent
of the collections is no higher than the rate of tax |evied
upon the <cinema. It is also brought to our notice that the
rate of taxation has since been down 20 per cent. If the
levy of entertainment tax at the rate of 40 per cent or
t hereabouts on the cinena theatres is not inpermssible, it
is submitted, the levy of entertainment tax at the same or
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| esser rate on cable television cannot also be held to ba
bad.

W are inclined to agree with the subnission of the
| earned counsel fro the State of Tami|l Nadu. The reason
given by the State for inmposing tax at the rate of 40 per
cent is duly explained by the State and we do not see any
flawin it. Since the appellants also carry on business it
is their duty to share the burden of the State by paying
taxes like any other business. The entertainment tax is an

indirect tax. It is meant to be and is passed on to the
consuner i.e., subscriber. In the case of indirect taxes,
levy at nore than 100 per cent of the value of the goods is
not unknown e.g., in the case of custons and central excise

duties. As a matter of fact, even in the case of direct
taxes, levy at a rate higher than 50%is regular feature. O
course, these are instances not involving free speech right
and stand upon a different plane.

W are also unable to 'see any substance in the
grievance that taxes are only levied upon them and not upon
the Doordarshan. ~W do not think ‘that there can be any
comnpari son bet ween Door dar shan and the appel | ants.
Doordarshan is a government ~organisation which is supposed
to act in furtherance of public interest. It is not a
busi ness carried on by the Governnent. The revenues
collected by it /by permtting advertisenments are only
intended to defray part of the huge expenditure the
Governnent incurs on establishing” and nmintaining the
broadcasti ng system throughout the country. By no stretch of
i magi nati on can the appellants claimany simlarity with the
Door dar shan.

For the above reasons the appeals and wit petitions
fail and are dism ssed. There shall be no order to costs.




