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1. The ‘parties to these appeal s bel ong to Chokkura
Thal i yadat h tarwad, a hindu fam |y governed by

Mar umakkat hayam syst em of | aw as nodified by the

Madr as Mar unmakkat hayam Act, 1932. They belong to the

t havazhi of Cheriyammu Ama. Cheriyamu Anma

acquired the suit property under a deed of gift Exhibit A1
dated 19.6.1905. On the deat h of Cheriyanmmu Anma, the
property devol ved on her thavazhi, consisting of her two
daughters, Ammini Ama and Kunhi mal u Amma and t wo

sons Appu Nair and Gopalan Nair. Appu Nai r and Gopal an
Nai r havi ng died, the property devol ved on the thavazhi
consi sting of Anmini Amma and her son -and Kunhi mal u

Amma and her children, of whom four survived. Anmni

Amma died in the year 1944. On 19.9.1954, under

Exhi bit-B-9, Kunhinalu Amma acting for self and as

guardi an of her two m nor sons, Narayanan Kutty and
Radhakri shnan and her two mmj or sons, Bal agopal an Nair

and Somasundaran Nair, surrendered, released or sold

(this is one of the disputes in the litigation) the property to
Vi swanat han Nair, the son of Ammini Anma. Pursuant to

Exhi bit-B-9, the patta was changed to his nane and t he
nmuni ci pal assessnment for the property was also nade on

hi m Vi swanat han Nair, the son of Ammini Amma was t he
seni or-nmost mal e nenber in the thavazhi when he took

Exhi bit-B-9. He was in government service in the then
State of Madras and was living in Madras. Kunhinalu

Amma and her children continued to reside in the property
which was a residential house in the town of Calicut in the
district of Malabar in the State of the then Madras, until,
the said district was added to the State of Travancore-
Cochin to formthe State of Kerala with effect from
1.11.1956. Kunhimalu Amma died in the year 1963.

Vi swanathan Nair retired from government service

returned to his native place and started residing in the

pl ai nt schedul ed property. He has a case that even earlier
his nmother-in-law and brother-in-law were residing in the
buil ding and they and his local friends were | ooking after
the property for him Disputes seemto have arisen when
Radhakri shnan, the son of Kunhinmalu Amma, who was a

mnor, at the time of Exhibit-B-9, raised clainms over the
suit property. Viswanathan Nair then filed O S. No. 327 of
1984 on the file of the Munsiff’'s Court of Kozhi kode,
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originally for a permanent injunction restraining the

def endants, three of the surviving sons of Kunhinmalu

Amma, frominterfering with his exclusive possession of the
suit property. Subsequently, he amended the plaint and
added a prayer for recovery of possession of a portion

| ocked up by Radhakrishnan Nair, the son of Kunhinalu

Amma on the strength of his exclusive title based on

Exhi bit-B-9. The two sons of Kunhimalu Amma who were
mnors at the tine of Exhibit-B-9 and on whose behal f the
document Exhi bit-B-9 had been executed by Kunhinmalu

Amma, their nother, resisted the suit essentially
contending that the transaction Exhibit-B-9 entered into by
their mother and brothers, was void in law, in view of the
fact that the sane was an assi gnnent of undivided shares

by the menmbers of an undivi ded marumakkat hayam

tarwad or thavazhi and they had no right to convey such
undi vi ded shares. It may be noted that the transaction
Exhi bi t-B-9 was dated 19.9. 1954 and both the quondam

m nors had attained majority nore than three years prior

to the suit-and consequently had lost their right to
chal | enge the transaction Exhibit-B-9 as voidable as
opposed to an available plea that it is void in |aw.
Radhakri shnan, who was defendant No.1 in the above suit,

in his turn filed O'S. no. 45 of 1985 for partition of the
pl ai nt schedul ed property and delivery to himof his share
therein on the plea that Exhibit-B-9 deed executed by his
not her for herself and as guardi an of “hinself and his

br ot her Narayanan Kutty, and by her two mgj or sons,

Bal agopal an Nai r and Sonmasundaran Nair, was void in | aw

Vi swanat han Nair resisted this suit by pleading that

Exhi bit-B-9 was a valid transacti on being the surrender of
rights by all the other nmenbers of the thavazhi in favour of
hi nsel f, the only other nenber of the thavazhi and no
infirmty was attached to such a transaction. Thus, in both
the suits, the essential question that fell for decision,
especially in the context of the only contention raised
before us by | earned Seni or Counsel M. A S. Nanbiar,
appearing on behal f of the appel llant, was whether the
transaction Exhibit-B-9 could be ignored by the sons of
Kunhi mal u Amma as a void transaction

2. The trial court tried the suits jointly.” It held that
the transaction Exhibit-B-9 was valid since it was not an

assi gnment of undivided shares by the nenbers of an

undi vi ded mar unmakkat hayam t havazhi, who as per the

deci sions of the Kerala Hi gh Court binding onit, had no
alienable right in the undivided thavazhi property and that

the transaction was really a surrender of rights by all the

ot her menbers of the thavazhi in favour of the only other
menber and such a transaction was valid in law. The tria
court, therefore, upheld the exclusive title of Viswanathan
Nair based on Exhibit-B-9 and decreed his suit granting

the injunction and recovery of possession prayed for by him
therein. It dismssed the suit for partition on the ground
that the plaintiff therein, Radhakrishnan Nair and his

brothers defendants 2 and 3 in that suit, had no subsisting
right over the suit property as on the date of that suit. The
appel | ant before us, the son of Kunhimalu Amma, who had

filed the suit for partition, filed two appeal s challenging the
di smssal of his suit and the decreeing of the suit filed by

Vi swanat han Nair. The subordinate Judge, Kozhi kode who

heard the appeals jointly, agreed with the trial court that

the transaction Exhibit-B-9 was valid in | aw and

consequently, Viswanathan Nair had acquired excl usive

title over the property and was entitled to the relief granted




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of

6

to himin his suit and that the suit for partition filed by the
son of Kunhimalu Amma was rightly dismssed by the tria
court. Thus, both the appeals were disnissed.

3. Radhakri shnan Nair, the appellant before us,
filed two second appeal s before the H gh Court of Kerala
chal | engi ng the decrees of the courts below. As is the
practice in that Hi gh Court, the second appeals were
adnmitted on the substantial questions of |law forrmulated in

t he menorandum of second appeal of which the

respondent in the second appeal had notice and di sposed

of on the basis of those substantial questions of |aw by
answering them agai nst the appellant in the second

appeal s and in favour of Viswanathan Nair. The Hi gh

Court held that the transaction Exhibit-B-9 was valid in
law since it could be treated as a partition anong the
menbers of the thavazhi to enter into which they had a

ri ght under the Madras Marumakkathayam Act, 1932,
especially when all the nenbers of the famly acted

together ‘and that in a partition, it is not obligatory that
property in specie should be allotted to all the sharers and
it is quite possible for the sharers to take their shares in
terms of noney and that was exactly what was done by

Vi swanat han Nair, Kunhi malu Amma and her chil dren

when they entered into Exhibit-B-9 transaction. Thus,

uphol ding the finding of the trial court and that of the

| ower appellate court, that the transaction Exhibit-B-9 was
not void in law, the H gh Court dism ssed the second
appeal s. The decision in the second appeals is in challenge
before us in these appeal s by special |eave.

4. M. A.S. Nanbiar, |earned Senior Counse
argued that Exhibit-B-9 was in fact an assignment of
undi vi ded shares by the menbers of a marunakkat hayam
thavazhi and such an assignnent was clearly invalid in'law
in the light of the decision of the Full Bench of the Keral a
Hi gh Court in Ammalu Ama & Gt hers vs. Lakshny

Amma & Others [1966 K. L. T. 32]. 'He submitted, that a
transaction of sale of undivided shares was not nerely

voi dabl e but was void in [aw as hel d in Mthew vs.
Ayyappankutty [1962 K. L. T. 61] and in the situation

obtai ning, the H gh Court ought to have held that
notw t hstandi ng the transacti on Exhibit-B-9, the sons of
Cheriyanmu Amma were entitled to shares in the property.

He also relied on the decision in Achutha Menon vs.
Jaganat ha Menon & Others [1983 K. L. T. 939]. " He further
submitted that it could not be forgotten that Viswanathan
Nair was the el dest nal e nmenber of the thavazhi. and hence

t he Karanavan of the thavazhi and in the context of the
conflict between right and duty, as enphasized in

Achut han Nair vs. Chinnamu Anma & Others [AIR

1966 SC 411], the exclusive title clainmed by Viswanathan
Nai r based on Exhibit-B-9, could not be upheld. Learned
counsel submitted that on the terns of Exhibit-B-9, the
transaction was clearly a sale of their undivided shares by
Cheriyanmu Amma and her sons. M. T.L.Viswanatha

lyer, l|earned Seni or Counsel appearing on behalf of the
respondent, Viswanathan Nair, submitted that Exhibit-B-9
was only a release of their rights by all the other menbers
of the thavazhi in favour of Viswanathan Nair, the only

ot her menmber of the thavazhi and such a transaction was
valid in law. He further submtted that the H gh Court was
justified in holding that the transaction Exhibit-B-9 could
be treated as a partition which again was valid since all the
menbers of a thavazhi could al ways come together and
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effect a partition even under the pristine

Mar umakkat hayam Law and certainly after the com ng

into force of the Madras Marumakkat hayam Act, 1932,

whi ch gave an individual nenber, the right to seek a
partition. Learned counsel further subnitted that the
decision in Ammalu Amma & Ot hers vs. Lakshmy Amma

& O hers (supra) did not lay down the correct law and this
Court would be justified in overruling that decision
especially in the context of Section 38 of the Madras

Mar umakkat hayam Act, 1932 and the right to partition
conferred on the nenbers of an undivi ded

Mar umakkat hayam t arwad or thavazhi. Learned counse

subm tted that even in the decision in Achutha Menon vs.
Jaganat ha Menon & Ot hers (supra) the Court has

proceeded on the basis that a rel ease by one of the

nmenbers of the thavazhi in favour of the thavazhi was valid
in law and the situation obtaining here was one where al
the menbers of the thavazhi had rel eased their rights in
favour of 'the only other nenber of the thavazhi and such a
transacti'on, even going by the customary

Mar umakkat hayam Law, was valid. ~He subnitted that

there was no question of the theory of conflict between
right and duty arising in this case as the circunmstances
show t hat Cheriyanmu Anma and her sub-thavazhi was in

need of funds at the relevant tinme and they had rel eased
their rights in the suit property in favour of the contesting
respondent, for valuable consideration and the

consi deration that was paid was a substantial amunt in

the year 1954. He submitted that the transaction Exhibit-
B-9 could not be held to be avoid transaction and even if it
was voi dabl e, the children of Cheriyanmu Anma had

clearly lost their right to attack the transaction on the basis
that it was a voi dabl e docunment, they not having filed the
suit within the time permtted by law inthat behal f. ' He,
thus, submitted that there was no reason to interfere with
the decrees now passed in the suits.

5. Though, we find sone nmerit in the subm ssion
that the correctness of the decision.in Anmalu Ama &

QO hers vs. Lakshnmy Anma & Ot hers (supra) can be

seriously questioned in this Court, especially in-the context
of the dissenting judgnent, we do not think it necessary to
go into that question for the purpose of this case and in the
context of the Kerala Joint Hindu Fam |y System (Abolition)
Act, 1975 which cane into force on 1.12.1976. Simlarly,

we are also not inclined to accede to his prayer to
reconsi der the decision in Achutha Menon vs. Jaganat ha

Menon & Gthers (supra), as regards the view taken therein
foll owi ng the above decision and al so regardi ng the

guesti on of estoppel feeding the grant negatived in that
decision. W think that these appeal s can be decided on a
construction of Exhibit-B-9, the transaction entered into by
Cheriyanmu Amma and her children and Vi swanat han

Nai r .

6. Exhibit-B-9 is termed a deed of rel ease.
Admttedly, at the relevant time, there were only six
menbers in the thavazhi, Viswanathan Nair the sole
representative of his nmother Amini Amma and

Kunhi mal u Amma and her four children and all of them

are parties to the transaction. The docunent recites that
the property was obtained by Cheriyamu Ama and on

her death it devol ved on her thavazhi which consisted of
her children, including the two daughters Amm ni Ammma

and Kunhi mal u Anma t hrough whom the parties to the
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present litigation claim The docunent recites that the
val ue of the undivided shares of Kunhinmal u Ama and her
four children who were in joint possession with

Vi swanat han Nair, the son of Ammini Anma was fixed at

Rs. 2,500/- at the instance of nediators and Kunhimalu
Amma and her children had decided to rel ease their rights
for that consideration in favour of Viswanathan Nair and
they were doing so under the transaction, on receipt of the
consi deration which was received for incurring the
educational expenses of the m nor sons of Kunhimalu

Amma. The docunent also recites that fromthe date of
that transaction, Viswanathan Nair in whose favour the
rel ease is executed, was to enjoy the property as his own

with the right to alienate the sane according to his volition.

As noticed, there were only six nenbers in the thavazhi at
the relevant time. The property bel onged to the thavazhi
Five of the menbers of the thavazhi or the group consisting
of Kunhimal u Amma and her children together rel eased

their rights in the property in favour of the only other
menber of the thavazhi, the son of the sister of Kunhimalu
Amma. Such a release in favour of the thavazhi or of al
the other nmenbers of the thavazhi by sone of the nmenbers

of the thavazhi or infavour of the sole other nmenber of the
thavazhi is recognized as valid in Marumakkat hayam Law.

[ See for instance, 'Achuthan Nanbiar Vs. Kunhiranman

Nanbiar & Gthers (1962) 1 K L. R 340,

Sankar anarayanan Nair Vs. Achuthan Nair, 1982 K L.J.

61]. In fact, Shri. A'S. Nanbiar, learned Senior Counsel did
not argue otherwi se.. H's contention was only that the
transaction here ambunted to an assi gnment of undivi ded
shares and consequently void in law. On a true
interpretation of the docunent Exhibit-B-9, we are not in a
position to agree with the subm ssion of M. Nanbiar,

| ear ned Seni or Counsel that the transaction nust be
under st ood as an assi gnnent of the undivi ded shares of

the menbers of a marunmakkat hayam t havazhi. It can only

be understood as a release of therights by all the other
nmenbers of the thavazhi in favour of the only other

menber of the thavazhi. The transaction Exhibit-B-9/is
therefore not void in | aw

7. It is also possible, as was hel'd by the High
Court, to construe the transaction Exhibit-B-9 as a
partition arrangenent entered into by all the nmenbers of

the thavazhi of the Cheriyammu Amma who were then

alive. Ammalu Anma & Ot hers vs. Lakshnmy Anma &

O hers (supra) relied on by |earned Senior Counsel M.
Nanbi ar itself recognizes, that a partition by conmon
volition was possible under the Marumakkat hayam Law.

The Full Bench has said, "Marunakkat hayam tarwads

were partible, before Statutes conferred on individua
menbers or groups of nenbers the right to claimpartition
only by general consent of all the menbers.” Al the
menbers of the thavazhi of Cheriyanmu Anma t hen

existing were parties to Exhibit B-9. Even otherw se, after
the Madras Marumakkat hayam Act, 1932, by virtue of

Section 38 thereof, a partition could even be enforced.
Though the sub-thavazhi of Kunhimalu Anma and her

children did not take their shares in specie, they took their
shares in ternms of noney |eaving the property to be taken

by the only other nenber of the thavazhi, in whose favour
the docunent was executed. Satisfying the shares of sone

of the nenbers of a family in a partition, in terns of noney
inlieu of shares in the property, is not unknown to |aw nor
can such a transaction be held to be void in the eyes of |aw
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Mar umakkat hayam Law al so does not interdict such a
partition. Mreover, the subject matter of partition here,
was a residential house and the conveni ence of enjoynent

al so justified such a transaction. Therefore, we are inclined
to agree with the High Court that the transaction Exhibit-
B-9 can be treated as a partition and since all the nenbers
of the thavazhi had participated in the transaction, the
same woul d be valid even under nmarunakkat hayam | aw

before the intervention nade by the Mdras

Mar umakkat hayam Act, 1932 which even conferred a right

of individual partition on a menber of a

mar umakkat hayam t arwad or.  mar umakkat hayam

t havazhi .

8. As we have noticed earlier, there was no occasi on
to consider the question whether the transaction Exhibit-B-

9 was voi dabl e or was vitiated for any of the reasons sought
to be put forward by the sons of Kunhinmalu Ama, since

they had lost their right to challenge the transaction on the
ground that it-was voidable at their instance, not having
filed a suit in that behalf within three years of attaining
majority. Therefore, the only question that requires to be
deci ded and that was rightly deci ded, was whether the
transaction Exhibit-B-9 was void in law. = As we have held

in agreenent with the courts bel ow that the transaction
cannot be held to be void in |law, the decrees now passed in
the two suits, are fully justified and no interference with
the decision of the H.gh Court, is called for.

9. We, therefore, confirmthe judgments and
decrees of the Hi gh Court and dism ss these appeal s.
Considering the relationship between the parties, we direct
themto suffer their respective costs throughout.




