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N. G Sreedharan and V. K. Sudhan, the two appellants
herein, (hereinafter referred to as Al and A2 respectively)
alongwith four others were placed on trial before the
Sessi on Judge, Trichur to answer charges under Sections 143,
147,148, 341 and 302/149 (two counts) |.P.C. The trial ended
in and acquittal of all of them and aggrieved thereby the
respondent-State preferred and appeal. In disposing of the
appeal the High Court reversed the acquittal of Al and A2
and convi cted and sentenced t hem under Secti on 302/ 34
|.P.C., while upholding the acquittal of others. Hence this
statutory appeal at their instance. Shorn of details, the
case for the prosecution is as under

The head | oad workers of Trichur tal uk,. which includes
village Adattu, own allegiance to different trade Unions.
Wil e Vincent and his brother Davis (the tw deceased)
bel onged to one of those Unions the accused belonged to a
rival one. On Decenber 9, 1979 a dispute between the nenbers
of those two Unions over unloading of a lorry at
Puranattukara Centre in the above village took such-a
violent turn that it had to return w thout unloading the
materials. To seek advice of his leaders in the matter
Vi ncent, who was the treasurer of their Union, went to their
headquarters at Mundor on the follow ng day, that is on
Decenmber 10, 1979, acconpani ed by Ashokan (P.W1). In the
eveni ng they returned by bus and alighted at the
Puranattukara centre at or about 7.30 P.M Al, who was
present there, called Vincent aside under the pretext of
di scussing the issue. He was then surrounded by sonme nmenbers
of Al’s Union and wongfully restrained. In course of the
altercation that foll owed Al shouted that Vincent was the
troubl e maker and he should be done away with. Then Al and
anot her caught hold of Vincent. In an attenpt to save
hi nsel f Vi ncent brandi shed a knife which he had with himand
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managed to escape. The accused persons however chased him
and ultimately succeeded in apprehending himat the gate of
Panbungal Ramakri shnan. There Al stabbed himwith a knife
and A2 beat himwi th an arecanut split on various parts of
hi s body. Finding his younger brother a hel pl ess victim of
such attacks, Davis, who was nearby, rushed to his rescue
but Al stabbed himalso. Both the brothers died soon after.

On that very night Ashokan (P. W1) |odged an
i nformati on about the incident with the police and on that
informati on a case was registered for the above two nurders.
Shri Muthalali (P.W13), Crcle Inspector of Crinme took
charge of investigation and after hol ding i nquest upon the
dead bodi es of Vincent and Davis, sent them for post-nortem
exam nation. He seized sonme bl ood stained earth, a bl ood
stai ned knife and an arecanut spilt fromthe place of
occurrence and sent them for chemni cal exam nation. After
recei pt of the reports of post-nortem and chem ca
exam nation and conpl etion of investigation he subnmitted
char ge- sheet .

To prove its case the prosecution exam ned 12 wi tnesses
and exhi bited certain documents. O the w tnesses examn ned
Ashokan (P.W 1), Mhanan (P.W?2), George (P.W3), Davis
(P.W4) and Jose (P.WD5) were produced as eye-w tnesses but
P.W3 turned hostile. Besides, the prosecution relied upon
the evidence of the doctor who held post-nortem examn nation
upon the two deceased and the reports of chem ca
exam nati on which indi cated presence of blood in the
articles seized by the police fromthe place of occurrence.

In giving out his version of the incident Al stated,
whi | e bei ng exam ned under Section 313 Cr.P.C., that Vincent
and Davis alongwith P.Ws. 1, 2, 4 and others cane to the
pl ace where he was tal king with A2. Reaching there Vincent
shouted that he would not permit him(Al) and his associ ates
to do the | oading and unl oadi ng work at Puranattukara and
i medi ately thereafter Vincent stabbed himon his chest and
then A2, on both sides of his abdonen with a knife. Wen
Vi ncent nmade further attenpts to stab, A2 took away t he
knife fromhim At that time Davis chocked the neck of A2.
He went on to say that both he and A2 then cried out and
hearing their cries the nenbers of their Union rushed to the
spot. Thereafter there was a confrontati on between the
menbers of the two rival Unions. Al specifically denied to
have stabbed Vincent or Davis. A2 also gave a simlar
statenment; and further stated that after snatching away the
knife from Vincent he stabbed himonce or twi ce out of fear
of instantaneous death. The appel |l ants however di d not
adduce any evidence in support of their respective pleas.

On perusal of the judgnent of the trial Court we find
that the principal grounds that weighed with it for
recording the acquittal were, that the prosecution
suppressed the fact that the accused persons al so sustai ned
injuries in the incident; that non availability of a second
knife at the scene of occurrence discredited the entire
prosecution case; that the defence version that A2 inflicted
the stab wounds on both the deceased was nore reasonabl e;
and that the assertion of the eye-w tnesses that Al stabbed
Vi ncent and Davis was not acceptable as the prosecution case
about Al having a knife stood al nost falsified.

In reversing the order of acquittal passed in favour of
the two appellants the High Court first held that the
finding of the trial Court that the eye-w tnesses suppressed
the fact that Vincent had a knife with himwas factually
incorrect for both P.W.2 and 4 categorically stated that
Vincent had a knife with himand that he was brandishing it.
The High Court next held that there was absolutely no basis
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for the trial Court to conclude that the prosecution
attenpted to suppress the injuries sustained by AL and A2.
The Hi gh Court further observed that the trial Court’s
findi ng about the non availability of another knife was
equal |y unsustainable for in an incident of the nature which
resulted in death of the two victins it mght not be
possi bl e for the prosecution to account for all the weapons
used by the accused or by the victins in retaliation. After
havi ng found that the findings of the trial Court to acquit
the accused were whol |y unsustai nabl e and perverse, the High
Court dealt with and di scussed the evidence of the eye-

wi tnesses at length to conclude that both the appellants
were guilty of the nurder of the two brothers.

This being a statutory appeal we have carefully | ooked
into the entire evidence on record to ascertai n whether the
H gh Court was justified in holding that the findings of the
trial Court as against the appellants were perverse and
reversing the same on that score. Before we proceed to
consi der the evidence of the eye-witnesses in that
perspective we nmay at the outset sustained injuries when
exam ned by the Assistant Surgeon of “District Hospita
Trichur in the night in question. Wile Al sustained one
penetrating wound 1" x 1/2" on the right side of the chest
A2 sustained four, of which two were incised and the other
two were penetrating wounds. The eye-w tnesses exan ned on
behal f of the prosecution however did not offer any
expl anation as to how the two appel | ants sustai ned those
stab injuries. Nonethel ess their evidence discloses that
when the altercation started at puranattukara centre between
hi m and the appellants, Vincent was found to brandi sh a
kni fe which he had with -him Judged in that |ight the
appel l ants were entitled to raise the plea of the right of
private defence of their persons apprehending threat of
assault with the knife so brandished in view of Section 102
|.P.C., which provides that a right of private defence of
t he body commences as soon as a reasonabl e apprehensi on of
danger to the body arises froman attenpt or threat to
conmit the offence ('assault’ in the instant case) though
the of fence may not have been commtted, and it conti nues so
| ong as apprehensi on of danger to the body continues. The
evi dence further discloses that not only the threat was
i mm nent but the apprehension of the two appellants of being
assaul ted by Vincent was al so a reasonabl e one - and indeed,
it ultimtely turned into a reality. Then again, considering
the nature of injuries sustained by them it cannot also be
said, in view of Section 100 IPC, that they had exceeded
their right of private defence in causing the death of
Vincent. For the aforesaid reasons the conviction and
sentence of the two appellants for the nmurder of Vi ncent
cannot be supported. In arriving at the above concl usi ons we
have drawn sustenance fromthe foll owi ng observati ons made
by a 3 Judge Bench of this Court in Deo Narain vs. State of
UP. { (1973) 1 SCC 347 }
<SLS>
"What the High Court really seens to have missed is the
provi sion of |aw enbodied in Section 102 |I.P.C. According to
that section the right of private defence of the body
conmences as soon as a reasonabl e apprehensi on of danger to
the body arises froman attenpt or threat to commt the
of fence, though the offence may not have been commtted, and
such right continues so |ong as such apprehensi on of danger
to the body continues. The threat, however, mnust reasonably
give rise to the present and inm nent, and no renote or
di stant danger. This right rests on the general principle
that where a crine is endeavored to be commtted by force,
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it is lawful to repel that force in self-defence. To say
that the appellant could not only claimthe right to use
force after he had sustained a serious injury by an
aggressive wongful assault is a conplete m sunderstanding
of the | aw enbodied in the above section. The right of
private defence is available for protection against
appr ehended unl awful aggression and not for punishing the
aggressor for the offence conmtted by him It is a
preventive and not punitive right. The right to punish for
the conmi ssion of offences vests in the State (which has a
duty to maintain | aw and order) and not in private
individuals. If after sustaining a serious injury there is
no apprehensi on of further danger to the body then obviously
the right of private defence would not be available. In our
view, therefore, as soon as the appellant reasonably
appr ehended danger to his body even froma real threat on
the part of the party of the conplainant to assault himfor
the purpose of forcibly taking possession of the plots in
di spute or of obstructing their cultivation, he got the
right of ‘private defence and to use adequate force against
the wongful aggressor in exercise of that right."
(enphasi s suppli ed)

<SLE>

The sane concl usi ons cannot however be drawn for the
assault on, and consequent death of, Davis. It is the
consi stent case of the eye-wi tnesses that when Vincent fel
down on being assaulted by Al and A2 Davis, who was sitting
in a nearby tea shop, rushed to his brother’s rescue. Al
then stabbed himw th the knife as a result of which he fel
down dead. There is not an iota of material on record to
show that Davis had any weapon with himor that he was a
party to the fracas that took place between the appellants
and Vincent earlier. We do not, therefore, find any reason
to disbelieve the prosecution caseas to the nmanner in which
Davis met with his death, nore so, when the eye-w tnesses’
account in this respect stand corroborated by the medica
evi dence. Al al so cannot |lay any claimthat his apprehension
of danger to hid body continued even after Vincent had
dropped his knife and hinself fallen down, so as to entitle
himto exercise his right of defence in assaulting Davis. It
appears that when in the trial Court the Public Prosecutor
rai sed such a contention the trial Court rejected the same
with the foll ow ng words:
<SLS>
"The submi ssion of the |earned Public Prosecutor is that
even if the stabs on Vincent could be justified as an act of
private defence there is no explanation as to why his
brot her Davis al so could have been stabbed. The evidence of
P.W. 1, 2, 4 and 5 is to the effect that Davis canme to'the
scene after the stabs were inflicted on Vincent and that the
I st accused himself stabbed Davis. Fromthe foregoing
di scussions, | have cone to the conclusion that the
probabilities are in favour of the defence version that it
was the second accused who stabbed. The eye-witnesses would
in one word say that it was the Ist accused who stabbed
Davis al so."
<SLE>

The above conclusion of the trial Court is patently
perverse for there is no evidence on record to indicate that
A2 stabbed Davis. In fact, it was not the specific case of
A2 even that he had stabbed Davis. Besides, as has already
been noticed, in discarding the prosecution case altogether
the trial Court was much influenced by the fact that only
one knife was found at the spot, and according to it, as
that knife was dropped by Vincent the concl usion was
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inevitable that Al had no knife with himby which he could
have assaulted any of the two brothers. This finding is
patently incorrect for P.W4 in his cross-exan nation
categorically stated that when the knife fell down from
Vincent’ s hand, he saw A6 (since acquitted) lifting it. The
above evidence of P.W4 stands corroborated by that of P.W5
when he al so stated in cross-exam nation that the knife

whi ch was brandi shed be Vincent fell down and A6 took it
away.

Now t hat we have found that, through Al and A2 cannot
be held liable for the nurder of Vincent , al is liable for
havi ng caused the death of Davis by stabbing himwith a
knife, we have to ascertain what offence Al comitted
thereby. The evidence of Dr. K C. Prakasan (P.W9) who held
post - nortem exam nati on-on the dead body of Davis. testified
that he found one penetrating incised wound in the midline
of chest 5 cm deep. He opined that the injury was capable
of causing instantaneous death and that it could be caused
by stabbing with a knife, like M O. 1, which according to t
he eye-witness Al threw away at the spot, and |ater seized
by the Investigation Oficer. Considering the nature and
situs of the injury, the attending circunstances and the
fact that it was inflicted w thout any provocation
what soever it must be said that the offence commt ted by Al
is one of nurder.

On the concl usions as above we allow this appeal in
part by setting aside the order of conviction and sentence
recorded against Al & A2 under Section 302/34 respect of
those charges, but convict Al under Section 302 |.P.C
sinpliciter for the nmurder of Davis and sentence himto
suffer inmprisonnment for life.

Since both the appellants are on bail A2 will stand
di scharged fromhis bail bond and A1 will surrender to his
bail bond to serve out the remainder of the sentence,




