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CASE NO. :
Appeal (civil) 4829 of 2007

PETI TI ONER
BHARAT PETROLEUM CORPORATI ON LTD

RESPONDENT:
THE GREAT EASTERN SHI PPI NG CO. LTD

DATE OF JUDGVENT: 12/10/2007

BENCH
TARUN CHATTERJEE & D. K. JAI'N

JUDGVENT:
JUDGMENT
[Arising out of S.L.P.~ (C No. 17687 of 2005)

D.K JAIN, J.:

Leave granted.

2. Thi s appeal by Special Leave arises out of a judgnent
and order dated 1st March, 2005 rendered by the H gh Court
of Judi cature at Bombay, whereby the |earned Single Judge
has set aside the order passed by the Arbitral Tribunal
hol ding that they did not have jurisdiction to entertain
and try the claimand counter claimnade by the parti es.
3. In order to appreciate the issue, requiring
determ nation, a few relevant facts may be stated.

The appel l ant \026 M s. Bharat Petrol eum Corporation
Limted is a Government of |ndia Undertaking, under the
adm nistrative control of the Mnistry of Petrol eum &
Natural Gas and is engaged in refining, distributing and
selling of petroleum products all over the country. The
respondent \026 M's. G eat Eastern Shipping Conpany Limted
i s engaged in the business of shipping and allied
activities and owms a fleet of tanker vessels for charter,
i ncludi ng the vessel known as \023JAG PRAJA\ 024.
4, An agreenent, called the \023Tinme Charter Party\024 in
| egal parlance, was entered into between the appellant and
the respondent on 6th May, 1997 for letting on hire vessels
for a period of two years from 22nd Septenber; 1996 to 30th
June, 1997 and from 1st July, 1997 to 30th June, 1998, on
the ternms and conditions set out in the said agreenent.
However, before the Charter Party was to cone to an end,
on 29th June, 1998, the Indian G| Corporation Linited (for
short V0211 OC\ 022), acting as agent of the appellant, issued a
fax to various ship owners, including the respondent
herein, requesting themto extend the validity of the
Charter Party Agreenment dated 6th May, 1997 beyond 30th
June, 1998 for a period of one nmonth from 1st July, 1998
with option for two further extensions of 15 days each.
The respondent agreed to the said proposal. Accordingly,
on 29th June, 1998 an addendum was si gned between the
parties whereby the validity period of Charter Party was
ext ended for one nonth with an option for two further
extensions for a period of 15 days each. The terns and
conditions; exceptions and exenptions contained in the
Charter Party dated 6th May, 1997 renmmined unaltered. The
parties are ad idemthat the Charter Party dated 6th My,
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1997 was extended till 31st August, 1998.

5. It appears that since Charter Party dated 6th My,
1997 was conming to an end on 31st August, 1998, the G
Conpani es sought pernission of the G| Co-ordination
Conmittee, a wing of the Mnistry of Petroleum and Natura
Gas for further extension of the Charter Party. However,
the G| Coordination Committee, by their fax nessage dated
26t h August, 1998, declined the request of the O
Conpani es, including the appellant, for further extension
of Charter Party beyond 31st August, 1998. The said fax
nmessage was an internal conmunication between the Ol
Coordi nation Conmttee and the G| Conpanies.

6. Thereafter, in Septenber, 1998, the I1OC for and on
behal f of the O Industry, floated a fresh tender for
carriage of petrol eum products along the Indian coast on
time charter basis for a period of one year commenci ng
from 1st Septenber, 1998 to 31st August, 1999, on the terns
and conditions set out in the tender docunment. In
response to the said tender, the respondent and ot her
vessel owners subnmitted their bids. It seens that being
aggri eved of the decision of the IOCCto invite revised
price bids after opening of the seal ed tenders, one of the
bi dders filed a wit petition in the Bonbay H gh Court,
guestioning the said decision. The appellant intervened
inthe said matter, The wit petition was disposed of

vi de order dated 20t h August, 1999. While disapproving in
principle, the action of the 1OC in inviting fresh price
bi ds after opening the bids, but without recording fina
opi nion on the nerits of the issues raised in wit
petition, the Court disposed of the petition, inter alia,
directing that (i) the charter hire rates should be fixed
by the Tender Evaluation Committee and (ii) as the tender
was for the period ending 31st August, 1999 and the wit
petition was bei ng deci ded on 20t h August, 1999, the I CC
will not be required to enter into a contract for the
period from 1st Septenber, 1998 to 31st August, 1999. It is
not in dispute that the vessel \023JAG PRAJA\ 024, wi'th which we
are concerned, continued to be chartered by the appell ant
till 31st August, 1999.

7. It appears that pending finalization of a new charter
party for the period conmencing 1st Septenber, 1998,
certain nmeetings took place between the O Conpani es and
the Ship Oaners, including the respondent herein. On12th
Cct ober, 1998, the respondent inforned the IOC that if all
its nine vessels, nmentioned in the letter, are used at a
fair and reasonable rate for one year, fromilst Septenber,
1998 to 31st August, 1999 for which the tender had been
floated, they were agreeable to apply the new agreed rates
for use of the said nine vessels from1st July, 1998. ~ On
31st October, 1998 the 1 OC faxed to the respondent rel evant
portion of the nessage received by themfrom Gl Co-
ordination Committee, extending the period of usage of the
exi sting coastal tanker fleet for the nonth of Cctober,
1998, at 80%charter hire rates, prevailing till 30th June,
1998, on provisional basis, subject to adjustnent of

provi sional charter hire with retrospective date from 1st
Sept enber, 1998 agai nst the revised charter hire, to be
finalised by the Gl Industry in response to the tender
floated by 10OC on 1st Septenber, 1998. Respondent\022s
consent was asked for. The respondent responded

i mediately vide their letter dated 5th Novenber, 1998,
agreeing in principle that revised charter hire rates, as
and when finalized in response to tender floated by the

| OC on 1st Septenber, 1998, would be applicable to the
vessel s which are sel ected under the tender
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retrospectively from 1lst Septenber, 1998. It was pointed
out that the vessels which are not chartered under the

tender floated woul d be at a di sadvantage. It was clearly
stated that since the tender was not finalized, the owners
wi Il be guided by the existing terns and conditions. Some

ot her objections, not relevant at this stage, were also
indicated. As such, all said and done, G| Co-ordination
Conmi ttee\ 022s proposal was not accepted. Neverthel ess, sone
suggestions to resolve the controversy were given.

8. Thus, the proposal by the O Co-ordination Conmittee
was not accepted by the respondent. In the alternative,

it was suggested by the respondent that the charter period
be extended by six nonths on the existing terns and
conditions at a nutually discussed tine charter rate.
Admittedly, the vessel s continued to be chartered by the
appel | ant beyond the date of this letter.

9. Thereafter, for al nost two nonths, there was no
conmuni cati on between the parties. It was only on 31st
Decenber, /1998 whenthe 10C issued a fax to the
respondent, encl osing draft letter regarding charter party
agreenment -to be signed between the charterers and owners
(with minor nodification, if necessary), requesting the
respondent to sign as per proposal by the 4th January,
1999, on which date the respondent expressed its
disinclination, stating in reply fax that as per usua
practice, pending finalization of new charter, the
existing terns and conditions of the charter party
continue to apply. « Finally, it was suggested that:

\ 023We, therefore, suggest that we sign
an agreenent with you for the period
from lst Septenber, 1998 until the
matter is finally decided by you under
the tender on the existing ternms and
conditions with the charter hire being
provisionally paid on an ad hoc basis
at 90% of the rate which was
prevailing under the existing Charter
Party.

Kindly confirmin order to draw up a
sui tabl e agreenent accordingly.\024

[ Enphasi s suppl i ed]

10. Vide letter of even date, i.e. 4th January, 1999, the
appel | ant suggested to the respondent that in the absence

of a formal charter party with effect from 1st Septenber,
1998, a provisional arrangement for a period of four

nont hs effective from 1st Septenber, 1998 with an option

for extension of one nonth may be nutually agreed to by
paynment at the rate of 80% on charter hire prevailing on
30th June, 1998, as ad hoc hire. The respondent was asked
to convey their acceptance to the said suggestion. It
appears that the respondent did not respond to the said
suggestion by the appellant but all the same its vesse
continued to be on charter with the appell ant.

11. The writ petition was ultimtely disposed of on 20th
August, 1999. It was only after a gap of about seven

nont hs that on 15th March, 2000, the 1 OC informed the
respondent about the evaluation of the tenders in terns of
the order passed by the H gh Court. Charter hire rate

wor ked out by the Commttee for vessel \021JAG PRAJA\ 022 for the
period from 1st Septenber, 1998 to 31st August, 1999 was
comuni cated to the respondent. In response, the
respondent, while expressing their disappointnment with the
rate but purportedly, in view of their |ong business
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relations with the appell ant conveyed their acceptance of
the proposed rate in respect of each of the vessel s\ 022 naned
in separate letters, all dated 1st May, 2000, with the
expectation that their outstanding bal ance of the hire
shall be paid to themat the earliest. However, the
respondent did not convey their acceptance of the charter
hire rates for two vessels, viz. \023JAG PRAJA\ 024 and \ 023JAG
PRAYOG 024. |t appears that the respondent wrote various
letters to the appellant for upward revision of the rate

in respect of these two vessels but seemingly their

request was ultimately turned down on 2nd Novenber, 2000,
on recei pt of which, the respondent slamred a | egal notice
dat ed 6t h Novenber, 2000, on the appellant, inter alia,
requesting themto revise the rates on the basis of nutua
di scussions and settle the accounts. Having failed to
receive any reply to the said notice, by another |ega

noti ce dated 1lst December, 2000, the respondent called upon
the appellant to pay bal ance ampunt of Rs.43,947,517/- to
themas charter hire in respect of vessel \023JAG PRAJA\ 024 for
the period from 1st Septenber, 1998 to 31st August, 1999
within 15 days from date of receipt of the said notice or
treat it as an arbitration notice. The name of the
arbitrator was al so communicated to the appellant. It
seens that pursuant to the said notice and sone subsequent
correspondence exchanged between the parties, an Arbitra
Tri bunal was constituted.

12. Claims and counter clains were filed before the
Arbitral Tribunal. On the basis of the pleadings of the
parties, the Arbitral Tribunal franmed as many as ei ght

i ssues. However, argunments were heard only on the

foll owi ng three issues:

\ 023l ssue No. 1: - Whet her the Hon\022bl e

Arbitral Tribunal has no jurisdiction

to adj udi cate upon the dispute between

the d aimant and the Respondent for

the period Septenber, 1998 to August,

1999 in respect of the vessel Jag

Praja for the reasons stated in para 1

of the witten statenment?

| ssue No. 2: - Vet her there is any
common practice that if the vessel is
not re-delivered at the end of the
period nentioned in the tine charter
the vessel woul d be governed by the
charter party under which originally
it was chartered?

| ssue No.5: - Whet her the tinme
charter party dated 6th May, 1997 cane
to an end by efflux of time on 30th
August, 19987\ 024

13. Vi de order dated 12th May, 2003 the Arbitral Tribunal
cane to the conclusion that the appellant having invoked

the arbitration clause contained in charter party

agreenment dated 6th May, 1997, which was valid upto 31st
August, 1998 and as the di spute between the parties

related to the period subsequent to 31st August, 1998, they
had no jurisdiction to decide the Reference. The |earned
Tri bunal found issue No.2 in the negative and i ssue No.5
inthe affirmative. According to the Tribunal on and

after 1st Septenber, 1998, charter party agreenent dated 6th
May, 1997 was superseded by a fresh agreenment and a term

of the agreenent was that the charter hire rate would be
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determ ned by the Q| Co-ordination Conmttee of the |ICC
In nutshell, the Tribunal was of the view that with the

performance, original charter party dated 6th My, 1997 got
ext i ngui shed.

14. The respondent chall enged the said Award before the
H gh Court. By the inpugned order, the |earned Single
Judge has set aside the said Award, inter alia, holding
that Arbitral Tribunal has the jurisdiction to adjudicate
the disputes between the parties as the vessel continued

to be hired by the appellant for the period subsequent to
31st August, 1998 on the same terns and conditions, as were
contained in the charter party dated 6th May, 1997, only
subject to the revision or nodification of the rate of

hire to be determ ned by the G| Co-ordination Comrttee.
The | earned Judge al so felt that the Tribunal had erred in
totally excluding fromits consideration clauses 23 and

4.1 of the charter party dated 6th May, 1997, whereunder
the charter party was to conme to an end on re-delivery of
the vessel. Admttedly, after 31st August, 1998, re-
delivery ‘of 'vessel did not take place and, therefore, in
ternms of clause 23, the vessel continued to be hired on

the sane ternms and conditi ons except the termas to the
hire charges, on which there was di sagreenment between the
parties. It was thus, held that the charter party dated
6th May, 1997 did not cone to an end by efflux of tinme and
it was extended by the parties on the sane terns and
conditions except the rate of hire. Correctness of this
order of the Hi gh Court is questionedin this appeal

15. M. Sudhir Chandra, |earned senior counsel appearing
on behal f of the appellant has assailed the inmpugned order
on the sole ground that the Charter Party dated 6th My,
1997 having cone to an end by efflux of time on 31st

August, 1998, the arbitration clause contained in it also
peri shed and, therefore, in the absence of a fresh
arbitration agreenent, claimof the respondent relating to
the period 1st Septenber, 1998 to 31st August, 1999 could
not be referred to arbitration by invoking arbitration
clause in Charter Party dated 6th May, 1997. Laying
enphasis on the fax nessage dated 26t h August, 1998
addressed by the G| Co-ordination Cormittee to the oi
conpani es, including the appellant, inter alia, informng
themthat no further extension of the \021Current Charter
Hre Rate\022 will be allowed, |earned counsel subnitted that
the said nessage nmade it clear to all concerned that
Charter Party dated 6th May, 1997 woul d not- be extended
under any circunstance.

16. M. Shyam Di van, |earned senior counsel appearing on
behal f of the respondent, on the other hand, submtted

that notw thstanding the fact that the period fixed
originally under the Charter Party or under the Addendum
dated 29th June, 1998 had cone to an end, the subsequent
conduct of the parties goes to show that charter of the
vessel by the appellant beyond 31st August, 1998 conti nued
to be governed by the terns and conditions stipulated in
charter party dated 6th May, 1997 and, therefore, an
arbitration agreenent did exist between the parties.
Learned counsel argued that even otherwise till the vesse
was not re-delivered in ternms of Clauses 4 and 23 of
Charter Party dated 6th May, 1997, the said agreenment could
not come to an end. It was pointed out that all the
obligations of the owners as well as of the charterers
during the period the vessel was in use continued to be

di scharged under the Charter Party dated 6th Muy, 1997 even
after the expiry of the period of the Charter Party. In
support of the proposition that the concurrence of a party
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can be gathered fromhis conduct, |ike continued user of
the vessel in the present case, w thout any objection to
respondent\022s letter dated 4th January, 1999, reliance is
pl aced on a decision of this Court in The Godhra
Electricity Co. Ltd. & Anr. Vs. The State of Qujarat &

Anr. . It was also submitted that the view taken by the

Hi gh Court being a plausible view, interference in
exerci se of extra-ordinary jurisdiction under Article 136
of the Constitution is unwarranted.

17. Thus, the short question for determnation is whether
on the expiry of the extended period of charter hire on
31st August, 1998, Charter Party dated 6th Muy, 1997 came to
an end and the arbitration agreenment between the parties
perished with it?

18. Bef ore we proceed to examine the rival stands, we may
note, at the outset, that neither the Arbitral Tribuna

nor the Hi gh Court have gone into the question whether the
cl ai m made by the respondent would otherwise fall within
the anbit 'of the arbitration clause in the Charter Party

or not.  Wiat is-in dispute is whether the arbitration
agreenment -between the parties had got extingui shed after
31st August, 1998, i.e. the date of expiry of the extended
period of the Charter Party. Therefore, we refrain from
expressing any opinion on the scope and anbit of the
arbitration clause 'though, prine facie, it appears to be
quite widely worded.

19. It is, no doubt, true that the general rule is that
an offer is not accepted by nere silence on the part of

the offerree, yet it does not mean that an acceptance

al ways has to be given in so many words. Under certain

ci rcunst ances, offerree\022s silence, coupled with his
conduct, which takes the formof a positive act, may
constitute an acceptance \026 an agreenent sub silentio.
Therefore, the ternms of a contract between the parties can
be proved not only by their words but also by their
conduct .

20. In our view, the principle of sub silentio i's clearly
attracted in the present case. As noted above, after the
ext ended period of Charter Party dated 6th My, 1997 had
cone to an end on 31st August, 1998 and the bids received
pursuant to fresh invitation were pending finalization,
vide their letter dated 12th Cctober, 1998, the respondent
had informed the appellant that they were agreeable to
apply new rates for use of the vessel from 1st July, 1998
provided all the nine vessels are used. However, on 31st
Oct ober, 1998, the appellant faxed |1 0OC 022s message i nform ng
them of the extension of the existing coastal tanker fleet
for the nonth of October, 1998 at reduced rates, viz. 80%
of the Charter Party rates prevailing till 30th August,
1998. On receipt of the said letter, the respondent vide
their letter dated 5th Novenber, 1998, protested agai nst
the revision of the rates for the vessel not being

consi dered under the new bid and stated in unequi vocal
terns that it was not possible for themto accept the
proposal of the G| Co-ordination Commttee, conmmunicated
to themvide letter dated 12th Cctober, 1998. Yet again
whi | e responding to appel |l ant\022s fax dated 31st Decenber
1998, whereby the respondent was required to sign a

provi sional charter party by 4th January, 1999, vide their
letter dated 4th January, 1999, the respondent, pointed out
to the appellant that usual practice is that pending
finalization of the new Charter, the existing terns and
conditions of the Charter Party continue to apply and,
therefore, they were willing to sign the agreenment as
contenpl ated by the appell ant based on the existing terns
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and conditions. It was suggested that an agreenment may be
si gned between them for the period from 1st Septenber, 1998
until the matter was finally deci ded by the appell ant

under the tender, on the existing terns and conditions

with the charter hire being provisionally paid on ad hoc
basis at 90% of the rate which was prevailing under the
existing Charter Party. As noted herei nabove, there was

no response by the appellant to respondent\022s letter dated
4t h January, 1999 though it appears that vide their letter
of even date, the appellant did suggest to the respondent
that as a token of formal agreenent the said letter may be
jointly signed by the charterers and the vessel owners.

Adm ttedly, no such agreenent was signed between the
parties. Indubitably, there was no further exchange of
correspondence between the parties \026 during the year
Nevert hel ess, the appellant continued to use the vessel on
hire with themunder thetine charter dated 6th My, 1997.
The conduct of the parties, as evidenced in the said
correspondence and, in particular appellant\022s silence on
respondent\022s letters dated 5th Novenber, 1998 and 4th
January, 1999, coupled with the fact that they continued

to use the vessel, manifestly goes to show that except for
the charter rate, there was no other dispute between the
parties. They accepted the stand of the respondent sub
silentio and thus, 'continued to bind thensel ves by ot her
terns and conditions contained in the Charter Party dated
6th May, 1997, which obviously included the arbitration

cl ause.

21. We may examine the issue from another angle, based on
respondent\ 022s stand that charter party dated 6th My, 1997
continues to be in vogue till the chartered vessel is re-
delivered. In this context, it would be appropriate to

refer to Causes 4 and 23 of the Charter Party dated 6th
May, 1997. These are in the follow ng terns:
\0234. Delivery & Redelivery
4.1 The vessel shall continue to be
on charter to charterers in
direct continuation from 2348
hrs. 22.09.1996 to 30.06. 1998.
The vessel shall be re-delivered
by charterers to owners on
droppi ng |l ast outward pilot at
any port on west coast of India
at charterers option. Charterers
to give owners 15 days notice to
probabl e port of re-delivery.
4.2 Charterers to load last three
cargoes clean and re-deliver the
vessel in clean condition
23. Final Voyage
Shoul d the vessel be on her
voyage towards the port of
redelivery at the tinme of paynent
of hire is due, paynment of hire
shal | be nade for such | ength of
time as Owmers and Charterers may
agree upon as being estinmated
time necessary to conplete the
voyage, |ess any di sbursements
made or expected to be nade or
expenses incurred or expected to
be incurred by Charterers for
owners account and |l ess the
esti mated anount of bunker fue
remai ning at the termnation of
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the voyage and when the vessel
redel i vered any over paynent sha
be refunded by the owners or
under paynent paid by Charterers.
Not wi t hst andi ng t he provi sions of
cl ause 4 hereof should the vesse
be upon voyage at the expiry of
the period of this charter,
Charterers shall have the use of
vessel at the sane rate and
conditions for such extended tine
as may be necessary for the

conpl etion of the round voyage on
whi ch she is engaged and her
return to a port of redelivery as
provided by the Charter.\024

S
I

22. On a conjoint reading of the said clauses, it is
plain that the appellant was under an obligation to re-
deliver the vessel as per the procedure contenplated in
the afore-noted clauses. _Indisputably, the vessel in
guestion had not been re-delivered at |east during the

rel evant period and the appellant continued to use the
vessel beyond 31st August, 1998. Having failed to re-
deliver the vessel /in terms of Clause 4.1 of the Charter
Party, the appellant cannot plead that the Charter Party
had been fully worked out. It is clear fromthe pleadi ngs
and issue No.2, framed by the Arbitral Tribunal, that it
was respondent\022s consi stent stand that since the hired
vessel had not been re-deliveredat the end of the tine
charter party, the vessel would be governed by the terns
and conditions in the Charter Party dated 6th My, 1997.
However, the Arbitral Tribunal answered the said issue
agai nst the respondent. It appears to us-that even the
qguestion in regard to the effect and consequences of non-
delivery of the vessel in terms of the Clause 4.1 and 23
woul d by itself be a dispute arising under the said
\021Charter Party\022. Wth respect, the |earned Arbitra
Tri bunal overl ooked this aspect of the matter.

23. We are, therefore, of the opinion that though
performance of the Charter Party agreenent dated 6th My,
1997 may have cone to an end on 31st August, 1998 but it
was still in existence for sone purposes, viz. the effect
of vessel\022s non re-delivery as per the prescribed
nmechani smand its continued use beyond the stipulated tine
and, thus, the arbitration clause in the said Charter
Party operated in respect of these and other allied
purposes. Therefore, the factual scenario in the instant
case |l eads to an inescapabl e concl usion that
notw t hstanding the expiry of the period fixed in the tine
charter party dated 6th May, 1997, the said charter party
did not get extinguished, inter alia, for the purpose of
determ nati on of the disputes arising thereunder and the
arbitration clause contained therein could be invoked by
the respondent.

24, In view of the foregoing discussion, we do not find
any infirmty in the view taken by the Hi gh Court that
Charter Party dated 6th May, 1997 had not come to an end by
efflux of tine and it got extended by the conduct of the
parties, warranting interference.

25. Havi ng conme to the conclusion that an arbitration
agreenment exi sted between the parties, the question which
remains to be considered is whether the di sputes between
the parties should be referred to the sane Arbitral

Tri bunal which had come to the conclusion that in the
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absence of any arbitration agreenment it did not have
jurisdiction to entertain and try the clains and counter
clains. W feel that it would be proper and expedient to
constitute a fresh Arbitral Tribunal. Accordingly, we
constitute an Arbitral Tribunal consisting of Justice

M Jagannadha Rao (Presiding Arbitrator), Justice D.P
Wadhwa and Justice S.N. Variava, fornmer Judges of this

Court to adjudicate upon the clainfcounter claimby the
parties, subject to their consent and such terns and
conditions as they may deem fit and proper. It goes

wi t hout saying that the | earned Tribunal shall deal with

the matter uninfluenced by any observations in this order

on the respective stands of the parties.

26. Resultantly, the appeal being devoid of any nerit is
liable to be dismssed, which we do, |eaving the parties

to bear their own costs.

27. The Registry is directed to conmunicate this order to
the | earned Menbers of the Arbitral Tribunal to enable
themto enter upon the Reference and decide the matter as
expedi tiously as practicabl e.




