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What was the subject of the dispute decided by the Labour Court vide
its Award dated 5.7.1996 in ADJ case No. 31/90 to 44/90 ? This is the
guestion which we are required to answer in this civil appeal

The facts giving rise to the civil appeal are as follows:

Bharat Heavy Electricals Linmted ("BHEL") is the conmpany

regi stered under the Conpanies Act, 1956 having its registered office at

New Del hi. Respondents 1 to 14 herein noved the Conciliation Oficer

under Section 2-A of the Utar Pradesh Industrial Disputes Act, 1947 ("the
said 1947 Act") stating, that there wasa principal enployer; that K P. Singh
was a contractor under whomthey were working as contract |abour; that the
services were unlawfully terminated w.e.f. 1.12.1988, and accordingly, the
contractor should be asked to take them back in service with full back wages
w.oe. f. 1.12. 1988.

On 19.7.1989 BHEL filed its reply before the Conciliation Oficer

inter alia stating that, respondents 1 to 14 herein were engaged by the
contractor; that the contractor was engaged by BHEL; and, that there was no
enpl oyer - enpl oyee rel ati onshi p between BHEL on one hand and the said
respondents on the other hand.

Utimately, the matter was referred to the Labour Court by way of a
reference under Section 4-K of the said 1947 Act. Before the Labour Court
BHEL contended, that respondents 1 to 14 were malis (gardeners); that they
were engaged by the contractor; that these malis were required to/cl ean
parks; that in the vast area of |and owned by BHEL, they were required to
keep the canpus neat ant clean; that they had worked for a brief period
1.6.1988 to 24.10.1988; and, that they were casual workmen, who were not
entitled to be given work on all the days and, therefore, there was no

i ndustrial dispute between BHEL and the said respondents within the
meani ng of Section 2-A of the said 1947 Act. By the witten statenent,
BHEL further contended, that respondents 1 to 14 were never pai d wages
by BHEL; that they never worked under their supervision and control, and
that the rights, if any, of the said respondents were only against their
contractor. BHEL further contended that the period of contract conmenced
on 1.6.1988 and ended on 24.10.1988.

At this stage, we quote hereinbelow the terms of reference made to the
Labour Court:

"Whet her termnation of services of Anil son of
Shri Vi kram Si ngh by his enployers from1.12.88
was justified and/ or lawful ? If not then the
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benefit/ relief the worker concerned is entitled to
\ 005."

By award dated 5.7.1996 the Labour Court held, that respondents 1 to

14 herein had worked for nmore than 240 days as malis; that work was taken
fromthem by the contractors; and, that the services stood term nated from
1.12.1988 without conplying with the provisions of Section 6-N of the said
1947 Act. In the said award, the Labour Court observed that, the workers

t hensel ves have proceeded on the footing that they were engaged by the
contractors, but the work which they perforned was for BHEL. The Labour
Court came to the conclusion that non-enpl oynent of workers w. e.f.
1.12.1988 constituted term nation under Section 2-A of the said 1947 Act.
The Labour Court held that, BHEL had retained its control over the workers
and, therefore, respondents. 1 to 14 cannot be said to be the workers only of
the contractor. Consequently, the Labour Court held that, BHEL was the
princi pal enployer and the contractor was the i medi ate enpl oyer. It
further opined that, respondents 1 to 14 had worked for 240 days and that
their services were wongly termnated in breach of Section 6-N of the said
1947 Act. I n the circunstances, the Labour Court held that the termnation
of services of respondents 1-to 14 by the contractor was not justified and
| awful and that BHEL al so was |iable for wongful term nation

Accordingly, the Labour Court directed BHEL to re-enploy respondents 1

to 14 in their services or _get them enployed under the contractor.

The said award was chal'l enged by BHEL in the H gh Court by way of

wit petition. By judgment and order dated 17.2.1999, the H gh Court upheld
the award of the Labour Court saying that it did not suffer fromany
illegality or irregularity. The H gh Court affirnmed the finding of the Labour
Court that respondents 1 to 14 had worked under the control of BHEL and

that BHEL was the principal enployer of these worknen.

Aggri eved by the decision, BHEL carried the matter by way of specia

| eave petition to this Court. By judgnment dated 21.7.2003 the Division

Bench of this Court held, that the services of these worknen were

wongfully term nated, that they had worked for nore than 240 days in

twel ve cal endar nonths. This Court further held, that control was retained by
BHEL; that respondents 1 to 14 had to work under the supervision of BHEL

and, in the circunstances, this Court refused to interfere with the award of
the Labour Court.

W need not go into the chequered litigation regardi ng execution of

the award whi ch took place after the judgnment of this Court. Suffice it to
state that, after the judgment of this Court dated 21.7.2003, the Assistant
Labour Comm ssioner ("ALC') passed an order on 1.12.2003 directing

BHEL to re-engage respondents 1 to 14 through the contractors in
conpliance with award dated 5.7.1996.

Aggri eved by the order of the ALC, respondents 1 to 14 herein noved

the Utranchal Hi gh Court vide Wit Petition No. 1279/03 stating that the
order of ALC be quashed and that BHEL should be directed to give

enpl oyment to respondents 1 to 14 herein and not through internediary,
nanely, the contractor.

By the inpugned judgnent dated 27.9.2004, after stating the above

facts, the Hi gh Court set aside the order of the ALC dated 1.12.2003 and
directed BHEL to reinstate respondents 1 to 14 herein in service directly.
Hence, this civil appeal

Shri Sudhir Chandra, |earned senior counsel appearing for BHEL

contended that the doctrine of merger has linmted application to the facts of
the present case. He submitted that, when the Division Bench of this Court
upheld the award vide its judgment dated 21.7.2003, this Court had
confirmed the operative part of the award of the Labour Court which
directed BHEL to re-enpl oy respondents 1 to 14 in their service or get the
sai d workers enpl oyed t hrough an internediary, namely, the contractor. He
submitted that the doctrine of merger applies to the operative part of the
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award and not to the reasoning or observations in the award. In this
connection, |earned senior counsel submtted that, an individual dispute was
rai sed by the workers under Section 2-A of the said 1947 Act conpl ai ni ng
about termnination of services we.f. 1.12.1988. Learned senior counse
further pointed out that, before the Labour Court it was the case of the

wor kers thensel ves that they were engaged by the contractor but the work

whi ch they had perforned was for BHEL. In this connection, reliance was

pl aced on the observations nade by the Labour Court in its award (see page
76 of the SLP paper book). He subnitted that, in the above circunstances,
the Labour Court had treated BHEL as the principal enployer and the
contractor as an imredi ate enpl oyer. He submitted that, operative part of
the order has becone final by reason of the judgment of this Court dated
21.7.2003. He urged, that the award was given on the basis of an individua
di spute under Section 2-A of the said 1947 Act; that the terns of the
reference indicate that the only question which the Labour Court was
required to deci de was whether ternination of services was justified and
lawful and, if not, the benefits/ relief which each of the workers were
entitled to. Learned senior counsel submtted that the workers in the present
case cannot claimdirect enploynment from BHEL. He urged that the Labour
Court whi'l e granting reinstatenent nade an enabling provision by which the
sai d workers (respondents 1 to 14) were directed to be re-enpl oyed by

BHEL in the service directly or get them enpl oyed under their contractor. It
is not in dispute that BHEL has got said workers enpl oyed through that
contractor. The said workers continue to be the enpl oyees of the contractor
even today. Even today, they are getting the work and salary fromthe
contractor.

Learned senior counsel for the appellant further subnitted that, the

subj ect of the dispute before the Labour Court was the validity of the

term nation and not direct enploynent fromBHEL. He submtted that, if the
said workers were to ask for direct enployment from BHEL, they were

required to raise a regular industrial dispute not under Section 2-A but under
Section 2(1) of the said 1947 Act. He subnitted that the cause of the said
wor kmen herein was not espoused by any union. |If the workmen wanted

direct enployment from BHEL or regul arization, they were required to raise

a substantial industrial dispute before the tribunal; they were required to join
the regul ar union of BHEL as party respondent and in such an event the

matter was required to be adjudicated upon not by the Labour-Court but by

the tribunal. He further pointed out, that there is a regular union in the

i ndustry; that the conpany was nai ntaining a waiting |list of 'workers of

BHEL, who were required to be nmade permanent; that respondents 1 to 14

were never recruited directly by BHEL; that they had never applied for

enpl oyment agai nst vacancies in BHEL, and if they had sought direct

enpl oyment with BHEL, then they were required to raise an industria

di spute seeking abolition of contract |abour after naking the regular union a
party respondent. He, therefore, submtted that an individual dispute, though
need to be an industrial dispute under Section 2-A, cannot be converted into
an industrial dispute under Section 2(l) without a proper reference.

Shri V.C. Mshra, |earned senior counsel appearing on behal f of sone

of the respondents, submitted that in the earlier round of litigation, (the
Labour Court, the Hi gh Court and the apex Court had held that respondents
1 to 14 were the enpl oyees of BHEL. He urged that, vide para 13 of the
deci sion of the apex Court, the findings recorded by the Labour Court and
the H gh Court were confirned and that respondents 1 to 14 were directed to
be treated as enployees of BHEL. In the circunstances, |earned senior
counsel urged that the doctrine of nerger was squarely applicable and,
therefore, the ALC had erred in directing BHEL to re-enpl oy respondents

1 to 14 through the contractor. Learned senior counsel urged that, in the
ci rcunmst ances, there was no reason to interfere with the inmpugned judgnent
of the High Court directing BHEL to re-enploy respondents 1 to 14 directly
as their workers.

Ms. Asha Jain Madan, |earned counsel appearing for some of the
respondents, contended that in the earlier round of litigation respondents 1 to
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14 had succeeded in all the courts. She heavily relied upon the observations
nmade in the judgment of the High Court confirmed by this Court stating that,
BHEL had resorted to a camouflage in order to avoid the provisions of the
said 1947 Act. She contended, that respondents 1 to 14 were malis, they

were required to | ook after the awns of the conpany; that in the earlier
round, even after the award the conpany had refused to pay conpensation to
the workers either directly or through the contractor; that the contractor had
di sowned their liability; and, in the circunstances, the workers had to file an
application for inplenmentation of the award. She contended that the

wor kmen who get out of job unless and, in the circunstances, it was
submitted that this Court should not interfere with the inmpugned judgnent.
She further contended that engagenent of workers through a canoufl age,
keepi ng control over their work, term nation of services unlawfully and
refusal to produce relevant records before the Labour Court are

ci rcunst ances whi ch show that BHEL was the enpl oyer and respondents 1

to 14 were entitled to be directly enployed with the conpany. Learned
counsel further contended that, the very basis of the award in the present
case was unl awful term nation of services by BHEL through its contractor.
She subnitted that the judgnents of the High Court and this Court

uphol di ng the award show that” BHEL was the real enployer and a

canouf | age was created by BHEL to show that respondents 1 to 14 were the
enpl oyees of the contractor and not of the BHEL. In the circunstances,

| ear ned counsel contended that respondents 1 to 14 shoul d be enpl oyed by
BHEL as their enployees. In this connection, |earned counsel relied upon

the order passed by thi's Court in the case of Hotel Corporation of India &

anr. v. Balwant Rai’ Saluja & Ors. . Learned counsel also relied upon the
judgrment of this Court, referred above, in the case of Bharat Heavey
El ectricals Ltd. V. State of U.P.and Os. as also the judgment of this

Court in the case of Steel Authority of India Ltd. and Ors. v. Nationa
Union Waterfront Wrkers and O s.

As stated above, the central question which we have to answer

concerns the subject of the dispute decided by the Labour Court vide award
dated 5.7.1996. The right to enploynent on setting aside of the earlier order
of termination, the right to wages and the right to obtain work fromBHEL is
different fromthe right to status as enpl oyees of BHEL. Under the said
award respondents 1 to 14 were entitled to obtain work from BHEL t hrough

its contractor. They were entitled to wages under the said award. However,
under the said award of the Labour Court there is no abolition of contract

| abour. The Labour Court has not conferred the status of a workman qua

BHEL. The Labour Court has not granted permanency to them Per contra,

after holding that the work of mali was supervised and controlled by BHEL
the award makes an enabling provision by directing BHEL to re-enploy the
said worknen in their service or enploy themthrough the contractor. In
fact, the operative part of the award further states that it is the contractors
who had failed to retain the worknen and terminated their services in breach
of Section 6-N of the said 1947 Act. This enabling direction i's given on the
footing that the work carried out by these worknmen was under control and
supervi sion of BHEL. The observations made in the judgnent of the Hi gh

Court as well as in the judgnent of this Court in Bharat Heavy Electricals
Ltd.2 (supra) have to be read in the context of the operative part of the
award. It is true that, observations have been made by this Court in the
above judgnent in agreenent with the views expressed by the H/gh Court

that BHEL had resorted to a canmpuflage to get the work done through
contractor. However, since the work was obtai ned under supervision and
control of BHEL, the award directed these worknen to be enployed directly

or through the contractor. Therefore, the observations of the H gh Court and
this Court have to be read in the light of the operative part of the award.

For the above reasons, the judgnents cited on behalf of respondents 1

to 14 have no application to the facts of the present case. 1In those
judgrments, a substantial industrial dispute was raised which is not the case
herein. Therefore, they have no application to the present case.

There is one nore reason for coming to the above concl usion. There is
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a difference between an individual dispute which is deened to be an

i ndustrial dispute under Section 2-A of the said 1947 Act on one hand and

an industrial dispute espoused by the union in ternms of Section 2(1) of the
said 1947 Act. An individual dispute which is deenmed to be an industria

di sput e under Section 2-A concerns discharge, disnissal, retrenchnment or

term nati on whereas an industrial dispute under Section 2(l) covers a wi der
field. It includes even the question of status. This aspect is very relevant for
the purposes of deciding this case. In the case of Radhey Shyam and anr

v. State of Haryana and anr. it has been held after considering various
judgrments of the Supreme Court that, Section 2-A contenplates nothing

nore than to declare an individual dispute to be an industrial dispute. It does
not anend the definition of industrial dispute set out in Section 2(k) of the
Industrial Disputes Act, 1947 (which is simlar to Section 2(1) of the said
1947 Act). Section 2-A does not cover every type of dispute between an

i ndi vi dual workman and hi s enpl oyer. Section 2-A enables the individua

worker to raise an industrial dispute, notw thstanding, that no other

wor kmen or union is a party to the dispute. Section 2-A applies only to

di sputes relating to di scharge, dism ssal, retrenchnent or term nation of
service of an-individual workman. |t does not cover other kinds of disputes
such as bonus, wages, |eave facilities etc.

As stated above, in the present case the award of the Labour Court has

al so held that respondents 1 to 14 have proceeded their case on the footing
that they were engaged by the contractors, but the work they performed was
for BHEL. That is why the operative part of the award says that the said
respondents shall be given work by BHEL ‘as direct worknen or through its
contractor. The question which we have to answer is: why did the Labour
Court provide for an enabling direction in its award? The answer is sinple.
The Labour Court has not granted-a status of direct enploynent per se
because BHEL has its own recognized union and that union was not nade a
party respondent. Respondents 1 to 14 herein were not recruited directly in
BHEL; they had never applied for job inBHEL; the appointnent letters
appear to have been given by the contractor; BHEL has its own waiting |ist
of worknen, who cl ai ned permanency/ regularization; and they were not

bef ore the Labour Court. In the circunmstances, the Labour Court has enabl ed
BHEL either to directly enploy respondents 1 to 14 or enploy themthrough
the contractor. The contractor before us states that respondents 1 to 14 are
bei ng gi ven work by him they were paid wages by the contractor. In the

ci rcunst ances, the ALC was right in directing BHEL to re-enpl oy

respondents 1 to 14 either directly or through the contractor. This order was
passed by the ALC on 1.12.2003. The ALC was an execution court. The said
order is in terns of the award given by the Labour Court on 5.7.1996.

Accordingly, we set aside the inpugned judgnment of the High Court

by directing BHEL to re-enpl oy respondents 1 to 14 directly or throughits
contractor. This order will, however, not preclude the worknen fromraising
an industrial dispute claimng status of direct workmen of the company after
joining the recogni zed uni on/ concerned union in the said Reference. This
order will not prevent the respondents herein from seeking abolition of
contract |abour in accordance with | aw.

Accordingly, the civil appeal is disposed of. No order as to costs.




