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ACT:

Bonbay Police Act (22 of 1951), s. 161(1)-"Under colour or
in excess of any such duty or authority”™, meaning of.

HEADNOTE:

The respondent, a head constable, was charged under s. 161

I ndi an penal Code, and s. 5(1)(b) and (2) of the Prevention
of Corruption Act, for acceptinga bribe for weakening a
prosecution case. He was convicted by the trial court, but
the Hi gh Court allowed the appeal on the ground that under
s. 161(1) of the Bonbay Police Act 1951, the prosecution was
barred having been | aunched nore than six nmonths after the
date of the alleged offence.

In appeal to this Court,

HELD : The Hi gh Court was in error, because, the benefit of
the six nonths period of-limtation is available only when
the alleged act of the officer was one done under colour of
the duty inposed or the authority conferred on him by -any
provision of law, or in excess of any such duty or
authority.Unless there is a reasonable connection  between
the act conplained of and the powers and duties of the
office, it cannot be said that the act was done by the
accused of ficer under the colour of his office.[882 E, 883C]

The State of Andhra Pradesh v. N. Venugopal and O's., [1964]
3 S.C.R 742, foll owed.

Vi rupaxappa veerappa KadanmPur V. State of Msore, | (1963]
Supp. 2 ICR 6, referred to.

JUDGVENT:

CRI' M NAL APPELLATE JURI SDICTION : Crimnal Appeal No. 214 of
1964.

Appeal by special l|eave fromthe judgnment and order dated
the Novenber 11, 1963 of the Bonbay H gh Court (Nagpur
Bench) at Nagpur in Crimnal Appeal No. 153 of 1963.

R M Hazarnavis, R H Dhebar and B. R G K. Achar, for the
appel | ant .

M S. K Sastri, for the respondent.
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The Judgrment of the Court was delivered by

Ramaswam , J. This appeal is brought, by special |eave, from
the judgnment of the Hi gh Court of Bonbay, Nagpur, Bench
dat ed Novenber 11, 1963 in Criminal Appeal no. 153 of 1963.
The respondent Narharrao, a police Head Constable was
attached to the Murtizapur Police Station in Septenber,
1962. He was investigating offences under ss. 110, 102 and
117 of the 880

881
Bonbay Police Act against two persons, viz., Onkar and
Hari har. It is alleged that Onkar and Harihar approached

Nar harrao for showi ng them some favour. The latter demanded
Rs. 25 as a bribe for weakening the prosecution case which

was to be launched against Onkar and Harihar. The
respondent accepted Rs. 5 on or about Cctober 14, 1962 and
Rs. 10 on or about October 19, 1962 as illega

gratification. The respondent was tried in the Court of the
Speci al~ Judge, ~Akola for accepting bribe wunder s. 161
I ndi an' Penal Code or alternatively for commtting crimna
m sconduct in the discharge of his duties which is
puni shable under s. 5(2) read with s. 5(1)(b) of the
Prevention of Corruption Act.” By this judgnent dated June
25, 1963, the Special Judge held the respondent guilty of
both the of fences and sentenced himto rigorous inprisonnent
for one year and al'so to pay a fine of Rs. 200 or in default
to a rigorous inprisonment for a further period of 3 nonths.
The respondent filed an appeal in the H gh Court, being
Crim nal Appeal no. 153 of 1963. The Hi gh Court allowed the
appeal on; the ground that s. 161 (1) of the Bombay Police
Act was a bar to the prosecution of the respondent. The
Hi gh Court did not discuss in detail the question as to
whet her there was sufficient evidence to  support t he
convi ction of the respondent on merits but acquitted him on
the technical ground that no prosecution could be |aunched
nore than six nonths after the date of the alleged offence,
as required under 4 s. 1 6 1 (1) of ‘the Bombay Police Act.
The question of |law presented for determination /in this
appeal is whether the alleged act of offence was ‘comitted
by the respondentdent " under colour or in excess of any
such duty or authority as aforesaid' within the nmeaning of
s. 161(1) of the Bonbay Police: Act (Bonbay Act 22 of 1951).
Section 159 of this Act provides as foll ows
"159. No Revenue Conmi ssioner, Magistrate or
Police Oficer shall be liable to any penalty
or to paynent of damages on account of an act
done in good faith, in pursuance or -intended
pur suance of any duty inposed or any authority
conferred on himby any provision of this Act
or any other law for the tine being in force
or any rule, order or direction made or /given
therein."
Section 160 enacts :
"160. No public servant or person dul y
appoi nted or authorised shall be liable to any
penalty or to paynment of any damages for
giving effect in good faith to any such order
or direction issued with apparent authority by
the State Governnent or by a person enpowered
in that behalf under this Act or any rule,
order or direction made or given thereunder.™
882
Section 161(1) states as follows :
"161. (1) In any case of alleged offence by
t he Revenue Commi ssioner, the Conm ssioner, a
Magi strate, Police Oficer or other person, or
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of a wong alleged to have been done by such
Revenue Conmi ssi oner, Magi strat e, Pol i ce
O ficer or other person, by any act done under
colour or in excess of any such duty or
authority as aforesaid, or wherein, it shal
appear to the Court that the offence or wong
if committed or done was of the character
aforesaid, the prosecution or suit shall not
be entertained, or shall be disnmissed, if
instituted, more than six nonths after the
date of the act conpl ai ned of.
It is manifest that in order that the accused person agai nst
whom a prosecution has been | aunched nay get the benefit of
six nmonths period of |imtation under the section, it nust
appear to the Court (1) that the offence was committed under
col our of any duty inposed or any authority conferred by any
provi sions of the Bonbay Police Act or any other |law for the
time being in force, or (2) that the act was done in excess
of any such duty or authority as aforesaid. The question
arising in this case, therefore, is whether the alleged act
of the respondent in accepting bribe was an act done under
col our of the duty inposed or the authority conferred on the
respondent by any provision of |law or in excess of any such
duty or authority as aforesaid. |In examning this question
it is necessary, in; the first place, to ascertain what act
is conplained of and then to see if there i's any provision
of the Bonmbay Police Act or any ,other law under which it
may be said to have been done or purported ‘to have been
done. In this connection, it is important to renmenber that
an act is not done under col our of an office merely because
the point of tinme at which it is done coincides wth the
point of tine the accused is invested with the powers or
duty of the office. To be able to say that an act was done
under the colour ,of an office one nust discover a
reasonabl e connection between the act alleged and the duty
or authority inposed on; the accused by the Bonbay Police
Act or other statutory enactnent. Unless there is a
reasonabl e connection between the act conpl ained of and the
powers and duties of the office, it is difficult to say that
the act was done by the accused officer under the col our of
his office.
For example, if a police officer is prosecuted for an
of fence under s. 323 of the Indian Penal Code said to have
been conmmitted in making an arrest, the prosecution nust

fail unl ess comenced wthin six nonths of the act
conpl ai ned of, as required by s. 161(1) of the Bonbay Police
Act . Again, if the prosecution is for an offence under:,
304, Indian Penal Code said to have been com

883

mtted in the process of dispersing an unlawful —assenbly
under s. 128 of the Crimnal Procedure Code, the [linitation
provided under s. 161(1) of the Bonbay Police Act wll
apply. Simlarly, if the prosecutionis for an offence

under s. 341 of the Indian Penal Code said to have been
conmitted by the Act of closing a street or passage in  or
near which a fire is burning in exercise of the powers under
s. 152 of the Criminal Procedure, Code, or for an offence
under s. 426 of the Indian Penal Code, said to have been
conmitted by the pulling down of a house for the purpose of
extinguishing a fire, the prosecution nmust fail wunless
brought within the period prescribed under s. 161(1) of the
Bonbay Police Act.

But unless there is a reasonable connection between the act
conpl ai ned of and the powers and duties of the office, it
cannot be said that the act was done by the accused officer
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under the colour of his office. Applying this test to the
present case, we are of the opinion that the alleged
acceptance of bribe by the respondent was not an act which
could be said to have been done under the colour of his
of fice or done in excess of his duty or authority within the
meani ng of s. 161 (1) of the Bonbay Police Act. It follows,
therefore, that the High Court was in error in holding that
the prosecution of the respondent was barred because of the
period of Ilinmitation prescribed under s. 161(1) of the
Bonbay Police Act. The view that we have expressed is borne
out by the decision of this Court in The State of Andhra
Pradesh v. N. Venugopal and others (1) in which the Court
had construed the | anguage of a simlar provision of s. 53
of the Madras District Police Act (Act of 24 of 1859). It
was pointed out in that case that the effect of s. 53 of
that Act was that all prosecutions whether against a police
officer or a person other than a police officer (e.g. a
menber ~of the ~Madras Fire Service, above the rank of a
fireman acting wunder s. 42 of the Act) nust be conmenced
within three nonths after the act conplained of, if the act
i s one which has been done or intended to be done under any
of the provisions of the Police Act. In that case, the
accused police officers were charged under ss. 348 and 331
of the |Indian Penal Code for wongly confining a suspect
Arige Ramanna in the course of investigation and causing him
injuries. The accused were convicted by the Sessions Judge
under ss. 348 and 331 of the Indian Penal Code but in appea
the Andhra Pradesh High Court held that the bar under s. 53
of the Police Act applied and the accused were entitled to
an acquittal. 1t was, however, held by this Court that the
prosecution was not barred under s. 53 of the Police Act,
for it cannot be said that the acts of beating a person
suspected of a crine or confining himor sending himaway in
an injured condition by the police at a time when they were
engaged in investigation are acts done or intended to be
done’ under the provisions of the Madras District Police Act
or Crimnal Procedure Code or any other |aw
(1) [1964] 3 S.C.R 742.
884
conferring powers on the police. The appeal was accordingly
allowed by this Court and the acquittal of the respondent
set aside.
On behalf of the respondent reference was nade to the
decision of this Court in Virupaxappa Veerappa Kadanpur - v.
State of Mysore(l). But the ratio of that-decision is not
applicable to the present case. |In that <case, a police
of ficer authorised under the Bonbay Prohibition Act to seize
smuggl ed Ganja, prepared a false Panchnana ‘and a false
report as regards the seizure of the Ganja and it was / held
by this Court that the provisions of s. 161(1) of the
Bonbay. Police Act were applicable. It is clear that in
that case it was the duty of the police Head Constable to
prepare a Panchnama and the act of preparation of false
Panchnama was, therefore, done under the colour of his
office. There was hence a nexus between the act conpl ained
of and the statutory duty that the police Head Constabl e was
to perform and the provisions of s. 161(1) of the Bonbay
Police Act were applicable. In the present case the
material -facts are quite different.
For the reasons expressed, we allow this appeal, set aside
the judgnent of the High Court acquitting the respondent and
order that the appeal should go back in remand to the High
Court for being re-heard and dealt with in accordance wth
I aw.

Appeal al | owed-
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(1)[1963] Supp. 2 S.C.R 6
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