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ACT:

Constitution of India, 1950, Art.  233-Appointnent of
Di strict Judges-Consultation wi th H gh Court, what is.
Gradation List of Additional District Judges prepared by
Hi gh Court--Effect of entry therein

HEADNOTE:

The petitioner as well as respondents 3 to 5 belong to the
Judicial Service of Bihar. They joined service as ~ Minsif,
the petitioner in 1941 and the respondents 3 to 5.in 1944,
They were prompted as Subordinate Judges and in 1962 the
guestion of pronoting them as Additional District and
Session Judges was considered by the H gh Court and
Government, and al t hough the H gh Court wanted respondents 3
and 4 to function as Additional District and Sessions Judges
ahead of the petitioner and its recomendation in that
behal f was accepted by the Government, due to certain
circunmst ances the petitioner started acting as such earlier
than respondents 3 to 5 from January 1963. The Bi har G vi
Li st, published in March, 1968 showed the petitioner as No.
10, and respondents 1 to 5 as No. 12 to 14 in the cadre.
The respondents made a representation to the High ' Court for
a correction of their gradation in the list and the High
Court accepted the representation in Septenmber 1968. In the
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same nonth, the District and -Sessions Judge at Arrah
retired and respondent No. 3 who was the, third Additiona
District and Sessions Judge was asked by the High Court to
officiate in the vacancy. The petitioner who was also
working as first Additional District and Sessions Judge at
the same place considered this to be a supersession and
menori alized the Governnent and the Governnent took action
on 17th Cct ober 1968 appointing the petitioner as
officiating District and Sessions Judge. Thereupon the Hi gh
Court transferred the petitioner to another district on 25th
Cct ober 1968.

In a wit petition under Art. 32 for quashing the High
Court’s order of transfer,

HELD : (1) The position of a person in a Cvil List gives no
indication of his intrinsic quality as an officer. The.
List nmerely shows the length of service, of the officers
according to the dates of their appointment. their posting
at the tinme whenthe list is published and their designation
and scale of pay at that tine.” The gradation list of the
Hi gh Court has no legal basis and.its preparation is not
sanctioned by the, Bihar Superior Judicial Service Rules.
The seniority inter se of the petitioner and the three
respondents woul d have to be deterni ned when the question of
their confirmation cones up for consideration since they are
all holding only officiating posts. The order of the High
Court could not be supported on the basis of seniority. [675

g

(2)But, the Governnent Notification of 17th October 1968 was
not in conpliance of Art. 233 of the Constitution

Under Art. 233 of the Constitution the appointnent of a
person to be District Judge rests with the Governor but he
nust neke the appointnent in consultation wth ‘the High
Court. The Governor should make up hi's

667

mnd after there his been a deliberation wth the High
Court, because, the H gh Court is the body famliar with the
efficiency and quality of officers who are fit to be
pronoted as District Judges. The consultation is not to be
an enpty formality. The consultation or deliberation’is not
conplete or effective before the parties thereto nake their
respective points of view known to the other or others and

di scuss and exanm ne the relative nerits of their views. It
one party makes a proposal to the other who has a counter
proposal in his mnd whichis not commnicated to the

proposer, the direction to give effect ~to the counter
proposal , wi thout anything nore, cannot be said to have been
i ssued after consultation [674 F-675 B]

In the present case, the correspondence showed that whereas
the H gh Court had definitely taken the view that respondent
No. 3 as the senior Additional District arid Sessions /Judge
should take charge fromthe retiring District Judge the,
Governnment was not of that view But the Government | never
suggested to the Hi gh Court that the petitioner was ' senior
to the 3rd respondent or that he had a better claimand as
such was the person fit to be appointed tenporarily :is
District and Sessi ons Judge. Bef ore i ssui ng its
notification dated October 17, 1968 the GCovernment never
attempted to ascertain the views of the Hgh Court wth
regard to the petitioner’s claimor gave the H gh Court any
indication of its views with regard thereto. Therefore the
Governnment notification cannot be sustained and as it was
not valid, the H gh Court was within its rights to transfer
the petitioner to another District, [674 C F]

State of Assamv. Ranga Mahanmmad and Ors. [1967] 1 S.CR
454. fol | oned.
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[Desirability of avoiding msunderstanding between High
Court and Governnent, and resolution of differences of
opi ni on by nutual deliberation pointed out.]

JUDGVENT:

ORIG NAL JURI SDICTION : Wit Petition No. 349 of 1968.
Petition wunder Art. 32 of the Constitution of India for
enforcenent of fundamental rights.

S. V. Qupte, S. S Javali, S. K Bisaria, Santok Singh,
Ugra Sankar Prasad and K. K Sinha, for the petitioner.

Lal Narain Sinha, Advocate-General for the State of Bihar,
D. P. Singh R K Girg, S. C Agarwal and Sunitra
Chakravarty for respondent No. 1.

L. M Singhvi and U= P. Singh, for respondent No. 2.

M R K Pillai, for the Advocate-General, Kerala.

Niren /De, Attorney-General and S. P. Nayar, for the
Advocat e- General , Maharashtra.

A V.  Rangam for the Advocate-Ceneral, Madras.

K. Bal dev Mehta, for the Advocate-General, Rajasthan

S. P. Mtra, G S. Chatterjee for Sukumar Basu, for the
Advocat e- General , West Bengal .

G S. Chatterjee for Sukumar Basu for the Calcutta Hi gh
Court.

Soli Sorabji, Bhuvanesh Kumari, J. B. ~ Dadachanji, O C
Mat hur  and Ravinder Narain, for the Bonbay H gh Court.
Sup.Cl /70 12
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The Judgnent of the Court was delivered by

Mtter, J. By this petition under Art. 32 of the
Constitution the petitioner, at present _an Addi ti onal
District and Sessions Judge in the State of Bi har,
challenges the validity of (1) the order of the Patna H gh
Court by Notification No. 333 dated 25th OCctober 1968
transferring himfrom Arrah and posting him as Additional
District and Sessions Judge at Singhbhum (2) direction or
as calls it, lie order of the Patna H gh Court  dated
Sept enber 23, 1968, declaring respondents 3 to 5 as
senior to himin the gradation |ist of Additional District
and Sessions judges mmintained by the H gh Court.” he also
prays that the Hi gh Court to be directed toallow him to
take over charge as officiating District and Sessions Judge
at Arrah in terms of Government notification dated Cctober
17, 1968. According Lo himthe direction or order of
Septenber 23, 1968 was in contravention of R 16(b) and R
16(d) of the Bihar- Superior Judicial, Service Rules. He
takes his stand on the notification of the Governnment of
Bi har dated Cctober 17, 1968 purporting to appoint’ him
temporarily as officiating District and Sessions Judge of
Arrah and contends that the order of the H gh Court dated
Cct ober 25, 1968 following close to the heels of the said
CGovernment notification amounted to his reduction in' rank
and was otherwi se penal in nature. His further conplaint is
that the direction of the Hgh Court requiring S  C
Chakravarty the retiring District Judge of Arrah in
Septenber 1968 to hand over charge of his office to Govind
Mohan M sra, respondent No. 3, by purporting to appoint
him as officiating District and Sessions Judge was a
di scrimnatory order contravening Arts. 14, 16 and 311 of
the Constitution. The respondents to the petition are (1)
the H gh Court of Judicature at Patna through its Registrar,
(2) the State of Bihar through its Chief Secretary, (3)
Govind Mhan Msra, at present Additional District and
Sessi ons Judge of Arrati, (4) Choudhary Sia Saran Sinha, at
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present Additional District and Sessions Judge. Gaya and
(5) Jagannath Prasad Singh, at present Secretary, Legis-
| ati ve Assenbly, Patna

The controversy arose in the followi ng way I n Septenber 1968
S. C. Chakravarty, District ,and Sessions Judge at Arrah was
due to retire on Septenber 30. The petitioner was then
working there as the first Additional District and Sessions
Judge. Respondent No. 3, G M Msra was another Additiona
District and Sessions Judge at Arrah designated as the third
Additional District and Sessions Judge. On the retirenent
of Chakravarty someone had to take charge fromhimand act
as District and Sessions Judge either tenporarily or on a
per manent basis The High Court was of opinion that Msra,
respondent No. 3 was the senior. Additional District and
Sessions Judge at Arrah and as such should be directed to
officiate in the vacancy. ~The high

669

Court wanted to post one M P. Singh as the District Judge
there but there was sonme difficulty in the way of his taking
over charge Imediately. The petitioner who had joined the
j udi ci al service sone years before respondent No. 3
considered this as super-session of his clains. The
CGovernment of Bihar - al so appears to have felt that the
petit-loner should be appointed to act tenporarily as the
District and Sessions Judge at Arrah. Before the difference
in the points of view of the Hi gh Court and the Governnent
could be effectively discussed or resolved, the H gh Court
di rected Chakravarty to nmake over charge to responding No. 3
which was conplied with. While the Government. was stil
undecided as to the course to be adopted it received a
representation from the petitioner al |l egi ng wr ongf ul
supersession by the High Court and claimng seniority over
M sra and respondents 4 and 5. This appears to have' stirred
the Governnent into inmediate action by the issue of a
notification of October 17, 1968 appointing the petitioner
as officiating District and Sessions Judge at Arrah tem
porarily. This not being to liking of the Hi gh Court, the
latter transferred the petitioner to the District of
Si nghbhum as Additional District and Sessions Judge on 25th
Cctober 1968. The petitioner filed this Wit~ Petition on
29t h October 1968 claimng the reliefs mentioned.

In order to appreciate the respective contentions of the
parties, it is necessary to note a few facts happening
before the above controversy. The petitioner as well as
respondents 3, 4 and 5 all belong to the Judicial Service of
Bi har. They all joined service 'is Minsifs, the petitioner
doing so in 1941 while the respondents 3, 4 and 5did so in
1944. Later they were all appointed as Addi ti ona
Subordi nate Judges, the petitioner in 1949 and the 'said
respondents in 1951-1952. The Bihar Cvil List published
it, March 1968 shows the petitioner at serial No. 10, one
Dharm Deva Narain Sinha at No. 11, Govind Mhan M sra,
respondent No. 3 at No. 11, Choudhary Sia Saran ' Sinha,
respondent No. 4 at No. 13 and Jagannath Prasad Singh
respondent No. 5 at No. 14. The question of these persons
being selected and as Additional District and Sessions
Judges engaged the of the High Court as early as March 1962
when two vacancies occurred in that rank. In considering
the clainms of these persons to promotion the Registrar of
the Hi gh Court wote to the Chief Secretary, CGovernment of
Bi har pointing out that three officers including t he
petitioner had been passed over only about a nonth back and
the question of re-considering their cases did not at the
nonment arise. Anong the four officers inmediately bel ow the
sai d three persons, the H gh Court consi der ed t he
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respondents 3 and 4. to be fit for pronotion in preference
to the other two for reasons given. The High Court

recoomend G M Msra, respondent No. 3 and C S. S. Sinha,
respondent. No. 4

670

as fit for pronotion and suggested their posting as
Additional District and Sessions Judges at Hazari bagh and at
Arrah. As Msra was then acting as Deputy Secretary,
Legislative Assenmbly and C. S. S. Sinha was functioning as
Under Secretary, Law Departnent, the High Court requested
that they mght be released to enable themto join their
new, posts. The Secretariat record of April 1962 shows t hat
the matter was considered in detail and that H gh Court’s
recomendati on which involved the supersession of t he
petitioner and two other officers by respondents 3 and 4 net
with the approval of the Secretary subject to the acceptance
of the Chief Mnister. ~The suggestion for the posting of
the said respondents on pronoti on was al so accepted and the
Secretary asked for the sanction of the Chief Mnister to
the proposed pronotion and request to the Assenbly and Law
Depart ment _for-rel ease of respondents 3 and 4 to give effect
to their proposed posting. This proposal of the Secretary
was accepted by the Chief Mnister. However effect could
not be given to the above for reasons which it is not
necessary to note. / The Registrar of the High Court wote to
the Secretary to the Government of Bihar on May 5, 1962 to
keep the notification appointing respondents 3 and 4 as
Additional District and Sessions Judges in abeyance unti
recei pt of further conmunication.” The matter came up before
the H gh Court once nore in Septenber 1962 and the Registrar
wote to the Secretary intimating that~ the  forthcom ng
vacancy in the rank of Additional District- and Sessions
Judge on 12th Cctober, 1962 by retirenment- of an. officer
shoul d be filled up by pronoting Msra then Deput y
Secretary, Legi sl ative Assenmbly to act as Addi ti ona
District and Sessions Judge of Hazaribagh with effect from
the said date. Request was also/nade to take steps to get
Msra relieved fromthe post he was then hol ding. Wt hin
the space of a few days the matter was considered at the
Secretariat and a note was put up by the Secretary for the
Chief Mnister to the effect that if the |atter agreed, the
Legi sl ative Assenbly woul d be asked to accord its approva
to relieve Msra whereupon he woul d be posted as Additiona
District Judge, Hazaribagh. The Chief Mnister agreed to
this proposal on 14th Septenber. Soon- thereafter the
Regi strar informed the Secretary that another vacancy had
already occurred on 14th September 1962 and recomended
Msra's appointment as Additional District and Sessions
Judge of Hazaribagh in the earlier vacancy. The
recomendati on apparently could not be given effect to. It
a pears that the Hi gh Court recommended respondent “No. 4 to
act P.as Additional District and Sessions Judge 'on 4th
Cct ober, 1962 when he was still serving the Bihar State
Electricity Board as its Deputy Secretary. The subject  of
pronoti on of these officers again came up before the High
Court in Novenber 1962. On a reconsideration of the cases
of the petitioner and D. N. Sinha as a

671

result of the enquiry made through District and Sessions
Judges the Court found themfit for pronotion, and by letter
dated Novenber 21 reconmended that the petitioner who was
then acting as Subordinate Judge, Gaya, be appointed to act
as Additional District and Sessions Judge in place of
respondent No. 4 and posted at Darbhanga. The Court also
suggested that D. N Sinha should be appointed to act as
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Additional District and Sessions Judge at Hazar i bagh

CGover nirent accepted this reconmendation and nmade t he
necessary notification of posting the petitioner and D. N
Sinha as Additional District and Sessions Judges oil 7th
January 1963. As respondents 3 and 4 could not then take up
their appointnments as Additional District and Sessions
Judges because they were not rel eased fromthe Assenbly and
State Electricity Board the Governnent by letter dated 7th
Novenber 1963 addressed to the Accountant General, Bihar
allowed respondents 3 and 4 to draw pay in the scale
adm ssible to Additional District and Sessions Judges wth
effect from 15th January 1963. The petitioner started
functioning as Additional District and Sessions Judge at
Dar bhanga on January 23, 1963.

It would therefore appear that although the Hi gh Court want-
ed respondents 3 and 4 to function as Additional District
and Sessions Judges ahead of the petitioner on nore than one
occasion and its recommendati on on that behalf was accepted
by the Governnent of Bihar by a fortuitous conbination of
circunstances the petitioner and D. N. Sinha started acting
as such earlier than the said. respondents 3, 4 and 5. As
the recomrendations of the H gh Court were probably not
unknown to themrespondents 3, 4 and 5 nade a representation
to the Hi gh Court in August 1968 for correction of their
gradation in the/Cvil List so as to rank them over the
petitioner and D. /N. Sinha in the cadre of Additiona

District and Sessions Judges and the High Court by letter
dated 23rd Septenber 1968 accepted the representation and
sent copies thereof to the petitioner and D. N.. Sinha for
their information.

It may be noted at this stage that the gradation of the
officers by the H gh Court or mmintaining any |list " show ng
whi ch gradation is not sanctioned by any service rules. The
Bi har Superior Judicial Service Rules to which our attention
was drawn do not contain any provision which would entitle
the H gh Court to make such a gradation or act thereon

Rule 5 of the said Rules prescribes that ordinarily
appoi ntnents to the post of Additional District and Sessions
Judges shall be made by the Government in consultation wth
the Hi gh Court and under R 8 a person appointed either on
substantive or officiating basis to the post of ~Additiona

Di strict and Sessions Judge shall draw pay on the |ower tine
basi s. Rule 16(b) provides that seniority inter ~se of
pronoted officers shall be determ ned in accordance

672

with the dates of their substantive appointments to the
service and R 16(d) lays down that nore than one
appoi ntnent is nmade by promption at one tinme, the seniority
inter se of the officers pronmpted shall be in . accordance
with the respective seniority in the Bihar Cvil ~ Service
(Judicial Branch). The question of seniority therefore has
to be determned when the persons appoi nt ed ei t her
temporarily or on an officiating basis are given substantive
appoi nt nent s. So far as the petitioner and the ‘three
respondents are concerned that tinme is yet to cone.

We nay now proceed to note the events in the crucial days of
Septenber and Cctober 1968. Towards the end of Septenber
1968 the High Court had to consider that question of soneone
taking charge as District and Sessions Judge from the
retiring incumbent, S. C. Chakaravarty. The High Court as
already noted, wanted to fill that post by M P. Singh who
was an Additional District Judge at Singhbhum but for sone
reason or other was not free to join imediately and it
becanme necessary to neke sonme tenporary arrangenent. The
Registrar wote a letter to the Secretary that the senior
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Additional District Judge of Arrah be tenporarily appointed
to act as District and Sessions Judge with effect from 1st
Cct ober 1968 and as in the view of the Hi gh Court Msra was
the senior officer in that cadre the Court reconmended his

to the GCovernment. The Secretary wote back to t he
Regi strar on 30th Septenber that Governnent had no objection
to notify t he Seni or Addi ti onal District Judge

as tenmporary District and Sessions Judge of Shahabad but
from the records at ,he Secretariat it appeared that Msra
was ,not the senior Oficer. On 2nd October 1968 the
Registrar wote to the Secretary that as Chakravarty had
already retired it was necessary to appoint Msra the senior
Additional District Judge to act tenporarily as District and
Sessions Judge wi thout any loss of tine so that any urgent

bail applications etc. might be disposed of and requested
that necessary notification be issued imediately. There
was no response from - the Secretariat. The Regi strar

followed his menmorandum of October 2 by witing to the
Secretary again on Cctober 4, the subject matter of the
| etter being
“Correction ~of the Bihar GCvil List so as to
rank Gobi nd Mohan Msra, C. S. S. Sinha and J.
N. Singh No. 1 above C. M Prasad and D. N
Si nha'.
The Regi strar forwarded copies of the representations of the
three respondents and gave the Court’s view that there was
justification for correcting the civil list as suggested in
the representations. Reference was made to the letters of
4t h Cctober 1962 and 21st Novenber 1962 nenti oned above and
it was pointed out that the decision of the  Governnent to
gi ve respondents 3
673
and 4 the status of Additional District and Sessions ' Judges
with effect from15th January 1963 by upgrading the ' posts
they were holding was based on the fact that they had been
recommended earlier than the petitioner and D. N. Sinha to
officiate as Additional D strict and Sessions Judges and
that the last two officers had started to function as’' such
from 23rd January 1963. It was further pointed out that J.
P. Singh, respondent No. 5 could not take over  charge
earlier than 6th February 1963 because the Court had
required himto finish the part-heard Sessions Case which he
was then trying as Assistant Sessions Judge before joining
his post on pronmotion. The Court therefore requested the
CGovernment to correct the Bihar Cvil List as suggested,
Governnment does not seemto have taken any action - on the
letters of 2nd and 4th Cctober. On receipt of a copy of the
Court’s direction on the representation of respondents 3, 4
and 5 the petitioner started noving on his own behalf and
addr essed a nmenorial to the Chief Secretary to t he
Government of Bihar through the Registrar of Hi gh Court on
Oct ober 15, 1968. In substance the conplaint 'of the
petitioner was that the Hgh Court was not right in
accepting, the representation of respondents 3, 4 and 5 and
placing them above himin the gradation |ist. He prayed
that the order of the High Court in this respect m ght not
be implemented wuntil the disposal of his appeal by the
CGovernment and that pronotion to the senior scale of Bihar
Superior Judicial Service be kept pending wuntil then.
CGovernment reacted to this by a notification dated 17th
Cct ober 1968 appointing the petitioner as tenporary District
and Sessions Judge Shahabad until the appointnent of a
permanent officer in the vacancy caused by the retirenment of
Chakravarty. The letter of the Secretary to the Registrar
of even date was to the effect that Government was unti
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then not able to consider the recomendation of the High
Court forwarded in its letter of Cctober 4, 1968 regarding
revision of seniority "and it could. not accept the position
that the petitioner should "he treated as junior to Msra
and therefore it would not be desirable to notify Msra as
officiating District and Sessions Judge pending finalisation
of the posting of a regular District and Sessions Judge.
Wth regard to the High Court’'s recomendation of 4th
Oct ober Governnent stated that it would take tine to exam ne
the same. It is obvious that Governnent was noved by the
representation of he petitioner

The question arises whether the action of the Government in
issuing the notification of October 17, 1968 was in
conpliance with Art. 233 of the Constitution. No doubt the
appoi ntnent of a person to be a District Judge rests wth
the Governor but he cannot make the appointment on his own
initiative and mnust do so in consultation with the Hi gh

Court. The underlying idea of the Article is that the
Governor should make up his mnd
674

after there -has been a deliberation with the H gh Court.
The High Court is the body which is intimately famliar with
the efficiency and quality of officers who are fit to be
promoted as District Judges. The Hi gh Court alone knows
their merits as also denerits. This does not nmean that the
CGovernor must accept’ whatever advice is given by the High
Court but the Article does require that the Governor should
obtain from the High Court its views on the nerits or
denerits of persons ampbng whom t he choice of promotion is to
be limted. If the H gh Court” recommends A while the
Governor is of opinion that B's claimis superior to A's it
is incunmbent on the Governor to consult the Hgh Court wth
regard to its proposal to appoint B and not A ' If the
Governor is to appoint B without getting the views of the
H gh Court about B's claimvis-a-vis A's Lo pronotion, B's
appoi nt nent cannot be said to be in-conpliance with Art. 233
of the Constitution. The correspondence noted above which
passed between the H gh Court and the Secretariat from 28th
Septenber 1968 to 7th Cctober 1968, shows that whereas the
H gh Court had definitely taken the that Msra as the senior
Additional District Sessions Judge should be directed to
take charge from Chakravarty, the Governnent was not of ~the
view that according to the records in its appointnent
department M sra was the senior officer at Shahabad anong he
Additional District and Sessions Judges. Government never
suggested to the High Court that the petitioner was senior
to Msra or that the petitioner had a better ~claim han
Msra’s and as such was the person fit to ‘be appointed
temporarily as District and Sessions Judge, Before the
notification of October 17, 1968 CGovernnent never attenpted
to ascertain the views of the Hgh Court with regard to the
petitioner’'s claimto the tenporary appoi ntrent or gave the
H gh Court any indication of its owmn views wth regard
thereto excepting recording dissent about Msra’s being the
senior officer in the cadre of Additional D strict -and
Sessions Judges at Arrah. Consultation with the Hi gh Court
under Art. 233 is not an enpty fornmality. So far as
promotion of officers to the cadre of District Judges is
concerned the H gh Court is best fitted to adjudge the
clains and nmerits of persons to be considered for pronotion

The Governor cannot discharge his function under Art. 233 if
he makes an appoi ntnent of a person wi thout ascertaining the
H gh Court’'s views in regard thereto. It was strenuously
contended on behalf of the State of Bihar the naterials
before the Court anply denobnstrate that there had been
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consultation with the Hi gh Court before the issue of the
notification of October 17, 1968. It was said that the High
Court had given the Governnment its views in the matter; the
Government was posted with all the facts and there was con-
sultation sufficient for the purpose of Art. 233. W cannot
accept this. Consultation or deliberation is not conplete
or effective before the parties thereto nmake their
respective points of view

675
known to the other or others and discuss and exam ne the
relative nerits of their views. If one party nakes a

proposal to the other who has a counter proposal in his mnd
which is not comunicated to the proposer the direction to
give effect to the counter proposal w thout anything nore,

cannot be said to have beenissued after consultation. In
our opinion, the notification of Cctober 17, 1968 was not in
conpliance with Art. 233 of ~the Constitution. In the

absence of consultation the validity of the notification of
17t h October, 1968 cannot be sust ai ned.

If the 'notification of Cctober 17, 1968 be not valid the
Hi gh Court was within its rights to transfer the petitioner
to the District of Singhbhumas an Additional District and
Sessions Judge. It was pointed out by this Court in State
of Assamv. Ranga, Mahonmed and others(1l) that the right to
transfer judicial ‘officers including District Judges after
their appoi ntnent and posting, rested with the H gh Court.
The correspondence between the Hi gh Court and the Secre-
tariat in the years 1962, 1963 and 1968 was placed before

us in detail. W were also shown the notes prepared at the
Secretariat and the Chief Mnister’'s views thereon fromtime
to tine. Having considered all this mterial and the

affidavits affirmed in this case, our definite conclusion is
that there was no foundation for the petitioner’'s ‘of nala
fides against the H gh Court or the veiled insinuations
against its present Chief Justice. Supersession of the
petitioner by Msra and ot hers bad been deci ded upon as far
back as 1962 and 1963 when the High Court had a different
Chief Justice. In making its recomendation in 1968 the
H gh Court was nerely attenptingto give effect to a
decision arrived at in 1962 and 1963. The -cause ~of the
supersession of the petitioner was the adverse remarks
agai nst him by sone of the forner Judges of the H gh Court.
What ever be the effect of these remarks the petitioner my
be considered to have outlived themby reason of the fact
that the Hi gh Court recommended his case for posting as an
Additional District and Sessions Judge in  Novermber 1962.
The position of a person in a Cvil List gives noindication
of his intrinsic quality as an officer. The list nerely
shows the length of service of the officers according to the
dates of their appointnment, their posting at the tinme when
the list is published and their designation and scale of pay
at flat tine. The gradation list of the H gh Court has no
legal basis and its preparation is not sanctioned by the
Bi har Superior Judicial Service Rules. The seniority “inter
se of the petitioner and the three respondents will have to
be determ ned when the question of their confirnation cones
up for consideration. At the present

(1) [1957] 1 S.C. R 454.
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nonent the question does not arise and M P. Singh who hol ds
the office of the District and Sessions Judge at Arrah is
undoubtedly senior to themall. W only hope that there
will be no such m sunderstandi ng between the H gh Court and
the Secretariat in the future and if there ever be any
di fference of opinion attenpts will be made to resolve them
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by rmutual deliberation without one or the other mmking an
order or giving a direction contrary to the views of the
ot her before deliberation.

In the result we hold that the Government notification of
Cctober 17, 1968 was not in terms of Art. 233 of the
Constitution and consequently the question of quashing the
Hi gh Court’s order dated Cctober 25, 1968 does not arise.
W also hold that the Gradation List of Additional District
and Session judges prepared by the High Court has no |ega
sanction and that the seniority of the petitioner an

respondents 3 to 5 can only be determned in the superi or
Judi cial Service where they are now all holding officiating
posts when the occasion arises. There will be no order as
to costs.

Y. P.
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