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1. The Kerala Private Forests (Vesting and  Assignnent)

Act, (Act 26 of 197 1 ) was enacted by the Kerala
Legislature to acquire forest lands held on jannamright as
a nmeasure of agrarian reform The Act did not provide for
any conpensation being paid to the owners of these private
forests. The forest lands so vesting in government were
intended to be assigned to landless agriculturists and
agricultural |abourers for cultivation. Sub-section (1) of
Section 10 says that the government shall first reserve such
extent of the private forests vesting in the governnent un-
der the Act as may be necessary for purposes directed
towards the pronpotion of agriculture or the welfare of the
agricultural population or for purposes ancillary thereto.
Bal ance extent of the vested private forests were to - be

assi gned on registry or | ease to agricul turists,
agricultural |abourers, menbers of Scheduled Castes and
Schedul ed Tribes who are willing to take up agriculture as

means of their livelihood and other categories | of persons
nmentioned therein. Section 11 expected that such assignnment
"shall, as far as may, be conpleted within two years from
the date of publication of this Act in the Gazette"

2. Soon after the Act was nade, which had the effect of
vesting the ownership and possession of private forests
in the governnent, the affected owners filed wit petitions
in the Kerala H gh Court <challenging the constitutiona

validity of the enactnent. A Full Bench of the Kerala High
Court struck down the Act holding it to be outside the
protective wunbrella of Article 3 1 Aof the Constitution,

which decision is reported in AI.R 1973 Kerala 63. He
State of Kerala questioned the said judgnent in this court
which, by its judgnent and order dated Septenber 18, 1973,

allowed the appeals, set aside the judgrment of the Kerala
H gh Court and upheld the validity of the enactnment. The
decision of this court is reported in State of Kerala and
Anot her v. Gwalior Rayons Silk Manufacturing Company (1974
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(1) S.C. R 671). The nain judgnent of the Constitution Bench

was delivered by Palekar,J., while V.R Krishna lyer,j. de-
livered a separate concurring judgnent.
3. After the judgnent of this court, the Governnent of

Kerala constituted a conmittee conprising certain high
officials to study the forest areas and to fornulate

gui del ines for the assignnent of the vested forests. After
receiving the report of the said commttee, the governnent
says, it started the process of assignnent. It is
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stated in the counter-affidavit that out of a total area of
2,26,975 hectares vesting in the governnent under the Act,
4000 hectares has been given to tribals, cooperatives and
agricultural reforms and —an additional area of 6,878
hect ares has been handed over to the revenue departnent for
being distributed. An extent of 8000 hectares is said to be
under the possession of encroachers.

4. While S0, t he Par | i ament enact ed the For est
(Conservation) Act, 1980 by virtue of Entry 17A of List-111
of the 'Seventh Schedule to the Constitution. It may be
recall ed —that the subject-matter of forests was originally
in List-11 but by virtue of the 42nd (Anendrment) Act to the
Constitution, it was deleted fromList-1l and inserted in
List-111. Section” 2 of the Forest " (Conservation) Act

provides that "(N)otw'thstandi ng anything contained in any
other law for the time being in force in a State, no State
Government or other authority shall make, except wth the
prior approval of  the Central ~Government, any or der
directing (i) that any reserved forest (within the nmeaning
of the expression "reserved forest’ in any law for the tinme
being in force in that State) or any portion thereof, shal

cease to be reserved; (ii) that any forest- land " or any
portion thereof nay be used for any non-forest purpose"

The explanation to Section 2 says that for the purpose of
Section 2 ’'non -forest purposes’ means breaking up or
clearing of any forest |land or portion thereof for any
purpose other than reafforestation. The enactnent of the
Conservation Act certainly placed an hurdle in the way of
the inmplementation of the objectives of the Kerala Act
i nasmuch as one of the main objectives was —assignnent of
said forest land for cultivation and cultivation neant
clearance’ of forest growh - and no such clearance was
possi bl e without the prior approval of the Centra

CGover nrent . No doubt, the forest land could probably  be
assigned as such, i.e., with the forest growth but this was
not done. In the year 1988, the Parlianent  anmended the

Forest (Conservation) Act prohibiting the |easing of forest
| and or any portion thereof to any private person or to any
aut hority, corporation, agency or any other O ganisation not
owned, nmnaged or controlled by the government. The
explanation to Section 2 was also substituted which says
inter alia that 'non-forest purpose’ means any purpose ot her
than reafforestation. Be that as it may,, the fact remains
that the private forests acquired under the Kerala Act could
not be reserved or assigned so far, as contenplated by Sec-

tion 10 of the Act, except assignment of a snmall portion
nenti oned above.
5. Having failed to chall enge successfully the validity of

the Act, some of the affected owners applied for exenption
of certain portions of the private forests under Section 3.
Their applications were rejected against which they filed
appeals which too were dismssed. Sone of them approached
this court by way of Special Leave Petitions which were
dism ssed. It is then that sone of them have come. forward
with these wit petitions.
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6. The relief sought for by the petitioners in these wit
petitions is for a declaration that the Kerala Act is
unconstitutional and for a direction restraining the State
of Kerala and its officers fromenforcing the provisions of
the said Act with respect to the private forests owned by
them prior to their vesting in the governnent. It is also
prayed that the possession of the private forests be
restored to the
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erstwhile owners. The main ground urged in support of these
wit petitions is this: the Act is a nmeasure of agrarian
reform because it was supposed to be a measure of agrarian
reform it was held protected by Article 3 1 A of the
Constitution though it provided no conpensation whatsoever
to the deprived owners. The Act contenplates distribution
of the forest lands so acquired to specified categories of
persons for the purposes of cultivation. Though a period of
nore than twenty years has el apsed since the said Act was
enforced, ' the forest |lands have not been assigned as
contenplated by Section 10, except perhaps a minor portion
The government is deriving incone fromthe forest wealth
just as the owners were doing prior to their vesting in the
gover nmrent . In other words, the governnment is wusing the
said forest |ands for augnenting its incone. It is not
really interested/in distribution/assignnent of the |and.
Moreover, wth the enactnment of the Forest. (Conservation)
Act, 1980, the assignment of the forest |land has becone
i mpossi bl e. It is idle to presume that that Centra
Government woul d permt the clearance of such vast tracts of
forests. Since clearance of forest growh fromsuch a | arge
extent of land would affect the ecol ogy and environnent of
the State, the Central Governnment woul d never agree to it,
which nmeans that the object of the ~enactnment has ' becone
i mpossible to achieve. Since the main objective of the Act
has failed, the entire Act falls and the private forests
must be restored to their erstwhile owners. The inclusion
of the Act in the Ninth Schedule to the Constitution (at
Sl . No. 146) by Constitution 40th (Amendnent) Act, does in no
manner stand in the way of the above subm ssion.” Not only
has it been included in the Ninth schedul e by a post-Bharati
Amendnment Act, the protection afforded by Article 3 1 B is
no answer to the subm ssion of the petitioners. The counse
for the petitions submtted further that the Kerala Act and
the Forest (Conservation) Act are repugnant to each other
and that in any event until the prior approval of the
Central Governnent is granted, the inconsistency remains.
7. Section 3 of the Kerala Act vests all the private
forests in the State in the governnent on the appointed day.
"Appoi nted day" neans 10th day of My, 1971 as per clause
(a) of Section 2. The constitutional wvalidity of the
enactment was questioned by the affected owners “but they
failed ultimately as stated herei nbefore. The decision of
this court upholding the validity of the Act was rendered in
Sept ember 1973. Having waited for about sixteen years, some
of the owners have cone forward with the present wit peti-
tions again impugning the constitutional validity of the
said enactment, no doubt on a different ground. The rmain
ground now wurged, in substance, is that inasmuch as the
acquired forest |ands have not been assigned as contenpl ated
by Section 10 of the Act inspite of nore than twenty years
havi ng el apsed, the main objective of the Act has failed.
It is submtted that the, enactnment of Forest (Conservation)
Act by the Parlianment in the year, 1980 and its subsequent
amendnment in 1988 has made the achi evenent of the objective
of the Act inmpossible. In other words, they say, the Act
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has failed as a nmeasure of agrarian reform It has turned
out to be a nere and sheer neasure of expropriation of
private property. The Act incorporates a conposite scheng;
if one part falls, the whole schenme/enactnment fails, it is
submitted. It does not even appear, say the counsel for
279
the petitioners, that the Governnent of Kerala had ever
applied for the prior approval of the Central Governnent
under Section 2 of the Forest (Conservation) Act, 1980 which
fact according to them establishes that the governnent is
never mnded to enforce the Act. Since it is sitting pretty
upon the forest wealth and deriving income therefrom it has
no inclination to distribute the land, they say. Strong
reliance is placed upon the follow ng observations in the
opi ni on of Krishna lyer;J. in Gaalior Rayons:
"W mmy, however, point out here that in
ascertai ning whether the inpugned enactnent
outlines a blueprint for agrarian reform the
Court~ will look” to the substance of the
statutory proposal and not its nere outward
form The Court will closely study to see if
the legisltation nerely wears the mask of

agrarian reformor it is in reality such. A
| abel ~ cannot salvage a statute from the
clutches of constitutional limtations if the
agrarian reformenvi saged by it is "a teasing

illusion or promise of unreality". The Court
shoul'd ' not be too gullible to accept a schene
of agrarian reformwhen it is nothing but a
ver bal subterfuge, but at the same tine the
Court should not be too astute to reject such
a schene because it is not satisfied with the
wi sdom of the scheme or its techni ca

soundness. Can the State take over an
i ndustrial unit _or a business undertaking
wi t hout paynent of conpensation and claim the
protection of art.31A by stating that the
profit arising fromsuch industrial  unit or
busi ness undertaking would be wutilised for
purposes directed to agriculture or welfare of
the rural population? Such an acquisition
woul d obviously not be an —acquisition for
carrying out a schene of agrarian reform
because there will be no direct nexus between
t he subj ect-matter acquired and its
utilisation for agrarian reform It would not
be enough nerely to say that the income of the
property acquired is to be wutilised for
purposes of agrarian reform The property
itself nust be acquired for carrying out such
a reform This requirenment is satisfied in
the present case because forest |ands reserved
under s. 10 are to be utilised "for purposes
directed to the pronotion of agriculture or
for the welfare of the agricultural popul ation
or for purposes ancillary thereto." W do not
think it would have been sufficient nmerely to
provide that the income fromthe produce of
the forests shall be utilised for pronotion of
agriculture or the welfare of the agricultural

popul ation, but the forest |ands need not be
so utilised. That would have been nerely a
devise for augnmenting the revenues of the
State though with a direction that such
addition to the revenue shall be expended only
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on purposes of pronotion of agriculture or the
wel fare of the agricultural popul ation. But
here it is clear on a reading of s. 10O that
the forests and not nerely the income are to
be devoted to or directed t owar ds t he
promotion of agriculture or the welfare of the
agricultural population or for ancillary uses
closely related to agrarian reform The
details of the scheme of agrarian reform to
whi ch the acquired forests woul d be subjected
cannot obviously be enmbodied in the statute
and they are left to be provided by rules
which are to be made under s. 17 for the
pur pose of carrying out the provisions of the
statute. ~No rules could so far be nade by the
State Governnent, it is said, because there
was a stay against the inplenentation of the
Act when the petition was pending in the
Kerala High Court and thereafter the Act was
declared to be ultra vires and void by the
judgrment of ~ the Kerala High Court which is
under appeal before us. Now that the Act is
being declared by us as constitutionally
valid, the State CGovernment will have to nake
rules setting out the precise programme of
agrarian reform which is intended to be
carried out.
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Counsel ‘for the forest owners has expressed an
appr ehensi.on bef ore us that the State
Government_nmay keep the forests as they arc
for a long nunber of years and nanely. go on
augnenting the revenues of the state by
cutting and selling timber growi ng on them and
thereby defeat the rationale of art. 3lA
itself But there is no basis or justification
for this apprehension because we are/ of the
view that the agrarian project would have to
be spelt out concretely by the State Govern-
ment within the prescribed period of two

years or at any rate within a -reasonable
time thereafter. If the State Governnent
nerely goes on making noney by cutting and
selling the tinber grown on the forests
wi t hout inplenenting the definite proposals of
agrarian reformcontenplated in's. Owithin a
reasonable period of tine, it wuld be a
subversion of the statute and in such a . case
it would be conpetent to the aggrieved parties
to take legal action conpelling the State to
nmake good the statutory promise and to act in
terms of s. IOand if the forests are diverted
for uses outside the scope of s.10 the ‘court

could restrain the State fromsuch illegiti-
mat e adventures."
8. We are unable to agree with the | earned counsel for the
petitioners. Wiile we see the force of the argunment that
the CGovernment of Kerala has, to a large extent, failed. in

carrying out the objectives of the enactnent as contenpl ated
by Section 10, we see no ground for holding that such
failure of the government renders the enactnment void. It
has never been held by any court that failure to fully carry
out the objectives of an enactnment renders the enactnent
voi d or unconstitutional. There is no such principle known
to |aw We are equally unable to agree that the Forest
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(Conservation) Act has made the Keral a Act unworkabl e. The
Conservation Act does not prohibit the clearance of forests
al t oget her. Al that it says is that no such clearance
shall take place without the prior approval of the Centra
CGover nrrent . The bar is not absolute one but qualified.
Even the 1988 Amendnent to Forest (Conservation) Act does
not make the inplenentation of the State Act inpossible. It

nmay be renmenbered that Section 10 does not contenplate
assignment or distribution of entire private forest |ands
(vesting in the governnent under the Act) but only a portion
of it. First, it requires the governnent to reserve an
appropriate portion of the acquired forests for purposes
directed towards the pronotion of agriculture and other
matters nmentioned therein. The remaining |and has to be

gi ven out on |ease or registry to i ndi vidual s or
cooperatives. All this can still be done without violating
the provisions of the Act. It is also not possible to agree

with the submission O the ‘|earned counsel for the
petitioners that the Central Government is bound to decline
prior approval under Section 2 of the Forest (Conservation)
Act. We cannot decide for the Central Governnent nor can we
presume so and invalidate the Act on that ground.

9. I ndeed, the very observations in the opinion of Krishna
lyer,J. in Gnalior Rayons, quoted hereinbefore, mlitate
against the contention of the petitioners. The | earned

Judge observed that' if the State Governnment fails in
carrying out the provisions of Section- 10 wthin a
reasonable period, it would be conpetent to ‘the aggrieved
parties to take legal action conpelling the State to make
good the statutory prom se and to act in terms of Section

10". The petitioners cannot be treated as aggrieved parties
contenplated by the learned Judge. In the context, the
expression neans those persons who stand to
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gain if the forest land is reserved or assigned as
contemplated by Section 1O  The learned Judge had also
observed that "if the forests are(diverted for uses/ outside
the scope of Section 10, the court could restrain the /' State
fromsuch illegitimte adventures"” All that can be done, if
a proper party cones to court, will _be to direct the
Government of Kerala to nake good the statutory prom se by
acting in terms of Section 10.

10. W& nust al so nmention that the counsel for the petitioners
could not bring to our notice any decision of this Court  or
of any other Court where such acquisition was invalidated on
the ground that the objects of acquisition were not achieved
within a reasonable period or that pernission/approval of
some other authority has to be obtained before taking steps
for inplenmentation of its objectives.

11. Learned counsel for the petitioners relied upon certain
observations in Bhim Singhji v. Union of India (1985
Suppl . S.C.R 862) to say that inclusion in the N nth Schedul e
does not save an Act if it danages the basic structure of
the Constitution. W see no relevance of those observations
herein, in view of what we have said herei nabove.

12. For the above reasons, the wit petitions fall and are
di sm ssed. No costs.

ClVIL APPEAL NO. 120 OF 1986:

13.This appeal is preferred against the judgnent of the
Kerala High Court allowing a review petition filed by the
State and setting aside its earlier judgnent dated August 3,
1983.

14. The appellant states that he entered into an agreenent
on August 7, 1963 with the karta and the senior nenbers of
the Venkunadu Kovil kamto take on | ease 550 acres of [|and
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belonging to the said Kovilkam in janmam situated in
Neel anal a Pal ghat district. He says that he, was put in
possession of the entire extent and that he rai sed coffee on
215 acres and Cardanom on 225 acres before May 10, 1971, the
date on which the Kerala Forests (Vesting and Assignnent)
Act, 1971 cane into force, The appellant further says that
he has been paying land tax and basic tax for the said
plantation from 1974 onwards, i.e., after the plantation
started vyielding. Contending that the said extent had
vested in the government under Section 2 of the Act, he
says, the authorities encroached upon the said extent where-
upon he instituted O A 139 of 1977 under Section 8 of the
Act before the appropriate Tribunal. H's contention before
the Tribunal was that the said land did not vest in the
government under Section 3 for the reason that well before
the date of conming into force of the Act it had ceased to
be a private forest within the neaning of Section 2(f). By
its order dated May 25, 1981, the Forest Tribunal upheld the
appel | ant’’s clai magai nst which the State of Kerala filed an
appeal , . MF.A No.1 of 1982 before the H gh Court. The
Di vi si on Bench-whi ch heard the appeal dism ssed the sane on
August 3, 1983 affirming the findings of the Tribunal. One
of the contentions urged by the State before the D vision
Bench was that the said agreement of | ease having been
entered into wthout obtaining previous sanction of the
Col l ector, as required by the Madras Preservation of Private
Forests Act, the |lease is not only void but the said fact
al so establishes ‘that the all eged agreenent of |ease and
delivery of possession pleaded by the
282
appellant is not true. This-argunment was rejected by the
Di vi sion Bench relying upon A-20, the report of the receiver
appointed in O S.1/64 on the file of 'the learned District
Judge, Palghat and upon the recitals in the formal ' |ease
deed Exh. A21 executed pursuant to the agreenent of |lease in
the year 1973. In addition to the above, the Division Bench
al so relied upon Exh. A-8, the rent recei pt dated Novenber 9
1963 issued by the Kariastha of the Kovilkam to the
appel l ant. He Bench held that the appellant had indeed cone
into possession of the said | and on August 7, 1963 and had
al so converted the said extent into plantation prior to My
10, 1971. This order becane final, not  having been
guestioned by the State in this Court or otherw se.
15.On  Novenber 18, 1983, the CGovernor of Kerala issued an
ordi nance being O dinance No.39 of 1983 anending Section 8
of the Act and inserting new Sections 8-B, 8-C and 8-D after
Section 8-Ain the Principal Act. Section 8-B extended the
period of limtation for the State to apply for review of a
judgrment rendered by the Tribunal on the grounds specified
t herein. Section 8-C(3), which is relevant for our
pur poses, extended the period of limtation for the State to
apply for review of judgment delivered by the Hi gh Court on
the grounds specified therein. For the purpose of  this
case, it is enough to notice sub-section (3) of Section 8-C
It reads as follows:
"(3) Notwithstanding anything contained in
this Act or in the Limtation Act, 1963
(Central Act 36 of 1963), or in any other |aw
for the time being in force, or in any
judgrment, decree or order of any Court or
other authority, the Governnent, if they are
satisfied that any judgnment or order other
than an order referred to in subsection (2)
passed by the High Court in any proceeding,
relates to any land which is a private forest
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and that such judgnent or order has been
passed due to suppression or msrepresentation
of facts or due to the failure to produce
rel evant data or other particulars or that an
appeal against such judgnent or order could
not be filed by reason of the delay in
appl ying for and, obtaining an certified copy
of such judgnent or order, may, wthin six
nmonths from the conmencenent of the Kerala
Private Forests (Vesting and Assi gnnent)
Amendnent Ordi nance, 1983, make an application
to the High Court for review of such judgnent
or order."
(Quoted fromthe Paper Book)
16. It is brought to our notice that after the | apse of
the original ordinance, successive ordinances were issued
fromtime to time. ~ Be that as it may, taking advantage, of
Section 8-C(3), the State of Kerala filed a petition for
reviewing the judgnent of the H gh Court dated August 3,
1983. I't was posted before Thonmen,J., who was one of the
two nenbers of the Division Bench which had dism ssed the
appeal on August 3, 1983. The |earned Judge allowed the
review petition and restored the appeal to file wunder the
i mpugned order dated Septenmber 17, 1985.
17. A readi ng of Section 8-C(3) shows that the Hi gh Court can
review its order on any of the follow ng three grounds:
(1) that such judgnment or order has been passed due to
suppression or msrepresentation of facts;
(2)that such judgnent or order has been passed due to the
failure to produce relevant data or other particulars; or
(3) that an appeal against such judg-
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ment or order could not be filed by reason of the delay in
applying for or obtaining a certified copy of such judgnent
or order.
18. The review petition filed by the State was based upon
the second ground, viz., failure (of the State to  produce
rel evant data or other particulars, a fact specifically
noted in the very first paragraph of the inpugned ~order
The <contention wurged on behalf of the Covernment ~ Pl eader
before the | earned Judge was that it was not brought to the
notice of the Hgh Court that prior to the execution of
Exh. A-5 in 1963. the sanction of the District Collector as
required under Section 3 of the Mdras Preservation of
Private Forests Act had not been obtained. The |earned
Judge took note of the fact that this contention was urged
before the Division Bench when it heard the appeal and had
rejected it. Even so the learned Judge observed, after
noticing Section 3 of the Madras Act, that according to the
sai d provision any alienation wi thout the previous ~sanction
of the District Collector is null and void and that the said
circunstance raises several questions for consideration
viz., whether the agreenent-of |ease ambunts to alienation
within the neaning of Section 3 of the Madras Act and if  so
whether it was entered into with the previous sanction  of
the Collector and further whether such alienation w thout
such previous pernisSion can constitute a foundation for ex-
cluding the land fromthe purview of the Kerala Act and
certain other questions. What is of relevance is that the
| earned Judge did not say or find that the order of the High
Court was made, or vitiated, due to the failure to produce
rel evant data or other particulars. |ndeed, no such data or
particulars were placed before the Court by the State in the
review petition. On the sanme material, which was on record
in the appeal, the inpugned order has been made. W are of
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the opinion that the words "due to failure to produce
rel evant data or other particul ars" nean what they say. It

nust be a failure to produce rel evant data or particul ars;
it cannot nean a mere change of opinion on the sane nateria
or on the sane evidence. W are, therefore, of the opinion
that the ground on which the review petition was filed was
not made out and hence the order dated August 3, 1983 could
not have been reviewed and set aside. It is true that under
the i npugned order the | earned Judge has nerely restored the
appeal to file after setting aside the order dated August 3,
1983, which neant that appeal is yet to be heard, but, in
our opinion, the very setting aside of the order dated
August 3, 1983 was not called for until and unless one or
the other ground specified by statute is made out.

19. In view of the above, it is not necessary to consider
the other question raised in this appeal, viz., the validity
of the successive ordinances inserting the af oresaid
sections in the Keral a Act.

20. Accordingly, we allowthe appeal and set aside the
i mpugned ' judgnent and restore the judgnent of the Division
Bench dated August 3, 1983. 1t is nade clear that if
pursuant to the order inpugned herein, any orders are passed
in the appeal, whether interimor final, they shall equally
stand set aside. No costs.
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