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These appeal s under section 116 of the Representation of the People
Act, 1951 (' Act’ for short) are preferred against the order dated 10.2.2005 of
the Andhra Pradesh High Court, allow ng application nos. 1064 and 1065 of
2004 in Election Petition No. 2/2004 and consequently rejecting the said
El ection Petition filed by the appellant.

2. The first respondent was elected to the Andhra Pradesh Legislative
Assenbly from ' No. 72 - Kovvur Assenbly Constituency’ in the election

hel d on 24.4.2004. The appellant, a voter of the Constituency filed the said
el ection petition for declaring the election of the returned candi date to be
void, on the follow ng four grounds :

(i) The nom nation of Shri Pendyala Atchuta Ramai ah was inproperly
rejected by the Returning Oficer, by treating himas a dumy
candi dat e

(ii) The nom nation of first respondent was inproperly accepted.

(iii) The nom nation of Jelly Venkata Ramanai ah was i nproperly
accept ed.

(iv) The list of the contesting candi dates prepared by the Returning Oficer
was not in al phabetical order as required by section 38 of the Act.

The first ground fell under section 100(1)(c), the second and third grounds
under section 100(1)(d)(i) and the fourth ground under section 100(1)(d)(iv)
of the Act.

3. The returned candidate - first respondent, “contested the el ection
petition and filed two applications - | A No. 1064 of 2004 for striking off
paras 8 to 11 of the election petition, under Order VI Rule 16 CPC read with
section 83 of the Act and | A No. 1065 of 2004 for rejection of the election
petition under Order VII Rule 11 (a) CPCread with section 83 of the Act.

The High Court, after hearing, allowed the said applications by an el aborate
order dated 10.2.2005. It struck off paras 8 to 11 of the election petition
contai ning the grounds of challenge to the election and as a consequence,

di smissed the election petition as not disclosing any cause of action. The
said order is challenged in this appeal

4, W nay at the outset refer to two decisions |aying down the principles
relating to striking out pleadings. In Dhartipakar Madanl al Agarwal vs.
Rajiv Gandhi (AIR 1987 SC 1577), this Court observed
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"The first question which falls for our determnation is whether the Hi gh
Court had jurisdiction to strike out pleadings under Order VI Rule 16 of

the CPC and to reject the election petition under Order VIl Rule 11 of the
Code at the prelimnary stage even though no witten statenment had been

filed by the respondent\ 005\ 005\ 005\ 0050n a combi ned readi ng of Sections 81
83, 86 and 87 of the Act, it is apparent that those paragraphs of a petition
whi ch do not disclose any cause of action, are liable to be struck off under
Order VI Rule 16, as the Court is enpowered at any stage of the

proceedi ngs to strike out or del ete pleading which is unnecessary,

scandal ous, frivolous or vexatious or which may tend to prejudice,

enmbarrass or delay the fair trial of the petition or suit. It is the duty of the
Court to exam ne the plaint and it need not wait till the defendant files
witten statenent and points out the defects. If the court on exam nation of
the plaint or the election petition finds that it does not disclose any cause
of action it would be justified in striking out the pleadi ngs\005\005If the Court
is satisfied that the election petition does not make out any cause of action
and that the trial woul d prejudice, enbarrass and del ay the proceedings,

the court need not wait for the filing of the witten statenment instead it can
proceed to hear the prelimnary objections and strike out the pleadings. If
after striking out the pleadings the court finds that no triable issues remain
to be considered, it has power to reject the election petition under O der

VIl Rule 11."

In Hari Shanker Jain vs. Sonia Gandhi [2001 (8) SCC 233], this Court held

as follows:

"Section 83(1)(a) of RP Act, 1951 nmandates that an el ection petition shal
contain a concise statenent of the nmaterial facts on which the petitioner
relies. By a series of decisionsof this Court, it is well-settled that the
material facts required to be stated are those facts which can be consi dered
as materials supporting the allegations made. | n other words, they nust be
such facts as would afford a basis for the allegations made in the petition
and woul d constitute the cause of action as understood in the Code of

Cvil Procedure, 1908. The expression 'cause of action’ has been

conpendi ously defined to nean every fact which it would be necessary

for the plaintiff to prove, if traversed, in order to support his right to the
j udgrment of the Court. Omssion of a single material fact |eads to an

i nconmpl ete cause of action and the statenent of claimbeconmes bad. The
function of the party is to present as full a picture /of the cause of action
with such further information in detail as to make the opposite party
understand the case he will have to neet\ 005\ 005\ 005Merel y quoti ng the words
of the Section Iike chanting of a mantra does not anobunt to stating

material facts. Material facts would include positive statement of facts as
al so positive avernment of a negative fact, if necessary\005\005. Failure to
plead "material facts" is fatal to the election petition\005\005\005.

It is the duty of the Court to examine the petition-irrespective of any
witten statenent or denial and reject the petition if it does not disclose a
cause of action. To enable a Court to reject a plaint on the ground that it
does not disclose a cause of action, it should I ook at” the plaint and nothi ng
el se. Courts have always frowned upon vague pl eadi ngs which | eave a

wi de scope to adduce any evi dence. No anount of evidence can cure basic
defect in the pleadings."

We will exam ne the correctness of the decision of the H gh Court, keeping
the said principles in view

5. The first ground relates to the rejection of the nomi nation of Pendyal a
At chuta Ramai ah, a dummy candi date. The Appellant alleged that the

nom nati on of Atchuta Rammi ah was rejected on the ground that he was a

dunmy candi date, set up by Telugu Desam Party (' TDP for short), that the
concept of "dummy candi date" was not recogni zed under the Act and the

ground on which the nom nation of Atchuta Ramai ah was rejected, was not a
ground for rejection under section 36(2) of the Act. The term ' dummy

candi date’ and 'official candidate’ are well recognized in election |law. The
first proviso to sub-section (1) of section 33 nakes it clear that a candi date
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not set up by a recognized political party shall not be deened to be duly

nom nated unl ess his nom nation paper is subscribed by ten proposers who

are electors of the constituency. The use of the word ’set up’ by a recognized
party in the said proviso shows that a positive act was required on the part of
the political party with reference to the candi date. The El ection Synbol s
(Reservation & Allotnent) Order, 1968 (' Synmbols Order’ for short) explains
when a candi date shall be deened to be set up by a recognized politica

party. Para 13 of the Synmbols Order nakes it clear that the nere fact that the
candi date had made a decl aration that he belongs to a recogni zed politica
party or the fact that the candidate is a nenber of a recognized politica
party or the fact that such candidate’s name is borne on the rolls of the
menbers of the party, will not nake him a candidate 'set up’ by a recognized
political party. It provides that to be a candidate set up by a political party, a
notice by the political party in FormB to the effect that the person is the
approved candi date of the party, should be delivered to the Returning

Oficer not later than 3 p.m on the |ast date for naking nom nations, and the
said Form B shoul d be signed by an office-bearer of the political party as
prescribed in the said para. A candidate who is a nmenber of the politica
party, and who is issued Form B by the political party, is thus the officia
candi date of the political party. On the other hand, a candi date who bel ongs
to a recognized political party, but who is not issued a B-Form is referred to
the dunmy candi date of such political party. The nomi nation of an officia
candi date set up by a recognized political party (by securing B-Forn is
required to be subscribed by one elector as a proposer. But a candi date who

is not set up by a'recognized political party, requires ten proposers for
nmaki ng his nonination to be valid. This positionis well settled. [See

Kri shna Mohini v. Mbhinder Nath Sofat (AR 2000 SC 317)]. The first

respondent was the official candi date of TDP, ‘as he was issued the B-Form

by TDP. Atchuta Ranai ah’s nom nati on was not subscribed by 10 proposers

but by only one proposer. The nom nation of Atchuta Ranmai ah was rejected

by the Returning O ficer, not on the ground that he was a 'dummy candi date’

but because his nonination was not subscribed by ten voters of the
constituency, and thus there was non-conpliance with the first proviso to
section 33(1). The rejection is under sub-section 2(b) of section 36 which
provi des for rejection of any nom nation on the ground that there has been a
failure to conply with provision of ‘section 33 or section 34.

6. If an election petitioner wants to put forth a plea that a nom nation
was i nproperly rejected, as a ground for declaring an'election to be void, it

is necessary to set out the averments necessary for naking out the said

ground. The reason given by the Returning Oficer for rejection and the facts
necessary to show that the rejection was inproper, should be set out. If the
nom nati on had been rejected for non-conpliance with the first proviso to
sub-section (1) of section 33, that is, the candidate’s nom nati on not being
subscribed by ten voters as proposers, the election petition should contain
avernents to the effect that the nom nation was subscribed by ten proposers

who were el ectors of the Constituency and therefore, the nomi nation was

valid. Alternatively, the election petition should aver that the candi date was
set up by a recognized political party by issue of a valid "B Formand that his
nom nati on was signed by an elector of the Constituency as a proposer, and

that the rejection was inproper as there was no need for ten proposers. In the
absence of such averments, it cannot be said that the election petition

contains the material facts to make out a cause of action. In this case the

el ection petition contained an avernent that the nom nation of Achuta
Ramai ah was rejected on the untenable ground that he was a dumy or
substitute candi date set up by TDP. But there is no avernent that he was
up’ as a candidate by TDP in the manner contenplated in para 13 of the
Synbols Order, that is by issuing a valid B-Formin his favour. Nor did the

el ection petition aver that his nom nation paper was subscribed by ten
proposers. Therefore, the petition was lacking in material facts necessary to
nmake out a cause of action under section 100(1)(c) of the Act. The Hi gh

Court, therefore, rightly struck off the said ground of chall enge contained in
para 8 of the election petition.

set

7. The second ground urged by the appellant was that the Returning
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O ficer ought to have rejected the nomnation of the first respondent, as his
name was entered twice in the General Electoral Roll for 'No.72 - Kovvur
Assenbly Constituency’ at SI. No.797 and also at SI. No. 802 of Part 50.
Section 18 of Representation of the People Act, 1950 (’'1950 Act’ for short),

no doubt, provides that no person shall be entitled to be registered in the

el ectoral roll for any constituency, nore than once. But the question is

whet her the nom nation of a candidate is liable to be rejected, if his nane is
entered in nore than one place in the electoral roll. If the nanme of a voter is
entered nore than once, the consequence is that it can be corrected by the

El ectoral Registration Oficer under section 22 of the 1950 Act either on an
application or suo noto. Section 2(1)(e) of the Act defines 'elector’ in
relation to a constituency as a person whose nane is entered in the electora
roll of that constituency for the tine being in force and who is not subject to
any of the disqualifications nentioned in section 16 of the 1950 Act. Doubl e
entry of the nane of a citizen in the electoral roll of a constituency is not a
ground of disqualification(for registration in an electoral roll) under section
16 of the 1950 Act. Nor is it a ground for rejecting the nom nation under
section 36(2) of 'the Act. In this context, we may refer to a decision of this
Court in Baburao vs. Mani krao [AIR 1999 SC 2027], where a sonewhat

simlar question was considered. In that case, a candidate’s nane was

entered in theelectoral rolls of two constituencies. This Court held that the
nmere fact that person’s nane finds place in nore than one constituency, does
not automatically entail disqualification under section 16 of the 1950 Act.

Be that as it may. The High Court, therefore, rightly held that even if the

al | egations were accepted as true, that would not constitute inproper
acceptance of nomination and therefore, would not constitute a ground for
declaring the election as void. Para 9 of the election petition was rightly
struck of f, as not 'disclosing a cause of action

8. The third ground pl eaded by the appellant was that the nomi nation of
Jelly Venkata Ramani ah, who was a candi date set up by Bahuj an Samgj

Party, ought to have been rejected as hi's nomnation was not subscribed by

ten proposers. According to appellant, Bahujan Samaj Party was not

recogni zed political party in the State of Andhra Pradesh, and therefore, the

nom nation had to be subscribed by ten proposers, as provided in the proviso

to section 33(1). But the Election Conm ssion of India recognized BSP as a

nati onal party as per Notification dated 22.3.2004 (published in the AP

Gazette dated 24.3.2004). Para 6(2) of the Symbol s Order provides that a
"recogni zed political party’ shall either be a national party or a state party. As
BSP is recogni zed as a national party, there is no need for the said party to

be recognized as a 'state party’. The term’recogni zed political party’ in the
proviso to sub-section (1) of section 33, refers to a recognized national party
as also to a 'recogni zed state party’. The Hi gh Court rightly, therefore, rightly
held that para 10 of the election petition, does not disclose any cause of

action.

9. The | ast contention of the appellant was that the names of the

candi dates were not shown in an al phabetical formin the list of contesting
candi dat es published under section 38(1) of the Act and that gave an

el ectoral advantage to first respondent by naking hi's nane conspi cuous. The
nanmes as appearing in the list and names as per al phabetical |ist according to
appel l ant are as follows :

Li st of candi dates as published and as
contained in the Ballot Paper

Al phabetic |ist according to appell ant

(1) Jelly Venkata Ranuai ah - BSP

(2) Pendyal a Venkata Krishna Rao - TDP

(3) S Rao - INC
(4) Govinda Rao Kor ni - Ind

(5) V. Vishnunurthy - Ind

(6) Veerraju Gellam - Ind

(7) G Venkateswara Rao - I nd
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(1) Govinda Rao Korn

(2) S Rao

(3) Veerraju Cellam

(4) Pendyal a Venkata Krishna Rao
(5) Jelly Venkata Ramai ah

(6) G Venkateshwara Rao

(7) V. Vishnunurthy

Sub-sections (2) & (3) of section 38 of the Act, relevant for our purpose, is
extracted bel ow :
" 38. Publication of list of contesting candidates. - (1) \005\005\ 005\ 005.

(2) For the purpose of listing the nanmes under sub-section (1), the
candi dates shall be classified as follows, nanely :-

(1) candi dat esof recogni zed political parties;

(ii) candi dates of registered political parties other than those
nentioned in clause (i);

(iii) ot her candi dat es.

(3) The categories mentioned in sub-section (2), shall be arranged in
the order specified therein and the nanes of candidates in each category
shal | be arranged in al phabetical order and the addresses of the contesting
candi dates as given in the nom nati on papers together with such other
particul ars as nmay be prescribed.

The handbook for Returning Oficers, issued by the Election Comm ssion

al so instructs how the Iist should be prepared. The nanes are required to be
arranged in three categories/groups. The first is of candidates of recognized
nati onal and state political parties. The second is of candi dates of registered
unrecogni zed political parties. The third is of independents. The arrangenent
of names in each category, should be in al phabetical order in the officia

| anguage of the State. The Handbook for Returning O ficer required that for

pur poses of determning the al phabetical order, the first letter of the nane,
irrespective of whether the name given is the proper nane or.surnang,

shoul d be the basis, by ignoring the initials. It is seen that the list was
accordi ngly prepared placing the candidates of first category in al phabetica
order first followed by the Independants in al phabetical order next, as there
were no candidates in the second category. The al phabetical order in Telugu

the official |anguage of the State, has been foll owed. Thus, there is no
irregularity or error in the preparation of |ist of candidates. Therefore, para
11 of the election petition did not disclose any cause of action

10. We, therefore, find that the H gh Court had rightly struck off the

pl eadi ngs contained in paras 8 and 9 of the el ection petition. The H gh Court
was al so right in holding that paras 10 and 11 did not discl ose any cause of
action to proceed with the matter. There were no other grounds chall enging
the election. The order allow ng the applications and rejecting the el ection
petition, does not suffer fromany infirmty or error. The appeal s are,
therefore, disn ssed.




