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ACT:

I ncome Tax-Expenditure for preservation of  business--If
whol |'y and exclusively laid out for the Purpose of
busi ness--Indian Inconme Tax Act, 1922 (XI of 1922), S. 10

(2) (XV).

HEADNOTE

The busi ness of the respondent club-was to run race mneetings
on a conmercial scale. The club did not own any horse, and
therefore did not enploy jockeys. it was a matter of  sone
i mportance to the club that there were jockeys of requisite
skill and experience in sufficient nunmbers who would be
available to the owners and trai ners because otherw se the
running of the race neetings would not —be comrercially
profitable and its interest would suffer and it m ght have
had to abandon its business if it did not take steps to make
jockeys of the necessary calibre avail able. Therefore it
established a school for the training of ‘Indian boys as
jockeys and clained the suns spent on the running of the
school as deductable amount under s. 10 (2)(XV) of.  the
I ndi an | ncome Tax Act.

The question was whether in the circunstances of the case
the expenditure claimed was one which was wholly and
exclusively laid out for the purpose of the respondent’s
busi ness.

Hel d, that any expenditure which was incurred for preventing
the extinction of a business would be expenditure wholly and
exclusively laid opt for the purpose of the business of the
assessee and woul d be an al | owabl e deducti on

In the instant case the anmount in dispute was laid out
whol Iy and exclusively for the purpose of the respondent’s
busi ness, because if the supply of jockeys of requisite
efficiency and skill failed, the business of the respondent
woul d no | onger be possi bl e.

Eastern Investnments Ltd. v. Conmi ssioner of Incone-tax, West
Bengal, [1951] S. C. R 594 and Conm ssioner of |ncone-tax
v. Chandul al Keshavlal & Co., [1960] 38 |I.T.R 601; relied
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on,
British Insulated and Hel shy Cables v. Atherton, [1926] A
C. 205, Mrgan v. Tate & Lyle Ltd., [1955] A C. 21 and
Boarland v. Kramat Pulai Ltd., [1953] 2 All, EE R 1122,
di scussed.

Strong & Co. v. Wodifield, [1906] A C. 448 and Smith v.
I ncorporated Council of Law Reporting, [1914] 3 K B. 674,
referred to.

Ward & Co. Ltd. v. Conmi ssioner of Taxes, [1923] A C. 145,
di stingui shed.

730

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI.ON:- Civil Appeal No. 419 of 1958.
Appeal by special 1eave fromthe judgnment and order dated
August 20, 1957, of the Calcutta H gh a Court in Income-tax
Ref erence 'No. -1 of 1956.

Har dyal - Hardy and D. Gupta, for the appellant.

N. C Chatterjee, Dipak Choudhri and B. N. Ghosh, for the
respondent .

1960. Novenber 28. The Judgment of the Court was delivered
by

KAPUR, J. - This i's an appeal by special leave against the
judgrment and order / of the Hgh Court of Judicature at
Calcutta in a reference made by the  Inconme-tax Appellate
Tri bunal under s.. 66(1) of the Income-tax Act. The
foll owi ng question was referred:

"Whether in the facts and circunstances of this case, the
Appel late Tribunal was right in holding that Rs. 61,818
spent by the assessee to train Indian boys as jockeys, did
not constitute expenses of the business of the assessee
al | owabl e under s. 10(2)(xv)?" which was answered in favour
of the respondent. The Conmissioner is the appellant before
us and the assessee is the respondent.

The respondent is an association of persons whose /business
is to hold race neetings in Calcutta on a conmercial basis.
It holds two series of race neetings during the two seasons
of the vyear. The respondent does not own any horses and
therefore does not enploy jockeys but they are enpl oyed by
owners and trainers of horses which are runin the races.
It is a matter of some inportance to the respondent that
there should be jockeys available to the owners with

sufficient skill and experience because the success of races
to a considerable extent depends upon the experience and
skill of a jockey who rides a horse in a race. Because it

was of the opinion that there was a risk of  the jockeys
becom ng unavailable and that such wunavailability  would
seriously affect its business which mght result “in its
cl osi ng
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down t he business, the respondent considered it expedient to
renedy that defect. Therefore in 1948, it, established a
school for the training of Indian boys as jockeys so that
after their training they mght be avail able for purposes of
race neetings held under its auspices. The school, however,
did not prove a success and after having been in existence
for three years it was cl osed down.

During the year ending March 31, 1949, the respondent spent
a sumof Rs. 62,818 on the running of its school and cl ai med
that anount as a deduction under s. 10(2)(xv) of the Income-
tax Act and also in the assessment under the Business
Profits Tax for the chargeable accounting period ending
March 31, 1949. This claimwas disallowed by the Incone Tax
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Oficer and on appeal by Appellate Assistant Conmi ssioner
and also by the Incone-tax Appellate Tribunal. At the
instancc of the respondent the question already quoted was
referred to the H gh Court and was answered in favour of the
respondent. This appeal is brought by special |eave against
that judgment.

The decision under the Business Profits Tax Act wll be
consequential wupon the decision of the deduction under the
| ncone-tax Act. The Tribunal found that it was not the

busi ness of the respondent to provide jockeys to owners and
trainers, that the jockeys trained in the respondent’s
school were not bound to ride only in the races run by the
respondent and that the benefit, if any, which accrued was
of an enduring nature. It also found that the respondent
had been conducting race neetings since long, that it was
not the case of the assessee that if it did not train
jockeys they would become unavailable and that the nere
policy ~of producing  efficient Indian jockeys was not a
sufficient consideration for treating the expenditure as one

incurred  for the business of the respondent. For these
reasons the expenditure was disall owed.
Bef ore the Appellate Assistant Conmi ssioner, it was

contended by the respondent, that the reason for incurring
the expenditure was "to pronote efficient Indian jockeys"
and it was in the interest of the respondent to see that the
races are not abandoned on
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account of the scarcity of jockeys.  In the order of the
Tribunal it is stated that this was not the case of the
respondent, and therefore when the respondent want ed
paragraph 5 of the statenent to be substituted by the
fol | owi ng:

"It was the case of the assessee that wunless it trained
Indian Jockeys, time nay conme when there may 'not be
sufficient nunber of trained jockeys to ride horses in the
races conducted by the assessee.” the Tribunal did not agree
to do so.

Counsel for the appellant raised three points before us; (1)
The question as to whether an itemof expenditure is ‘wholly
and exclusively laid out for the purposes of business or not
is a question of fact; (2) the connection between _an
expenditure and profit-earning of the assessee should be
direct and substantial and not renote and (3) to be
adnmi ssible as revenue expenditure it should not be in the
nature of a capital expense, i.e., it should not bring into
exi stence an asset of an enduring nature.

As to the first question this court has held in Eastern
I nvestments Ltd. v. Comm ssioner of |ncone-tax, West Benga
(1) that "though the question nmust be decided on the facts
of each case, the final conclusion is one of |aw', In
Comm ssi oner of Income Tax v. Chandul al Keshavlal & Co. (2),
this Court said:-

"Anot her test is whether the transaction is properly entered
into as a part of the assessee’s legitimate conmercia
undertaking in order to facilitate the carrying on of its
business; and it is immterial that a third party also
benefits thereby. (Eastern Investnment Ltd. v. Conmi ssioner
of Incone-Tax, (1951) 20 |I.T.R

1). But in every case it is a question of fact whether the
expenditure was expended wholly and exclusively for the
purpose of trade or business of the assessee. In the present
case the finding is that it was laid out for the purpose of
the assessee’s business and there is evidence to support
this finding."

But those observations nust be read in the context. |In that




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 6

case the assessee firmwas the Managi ng Agent of a Conpany
and at the request of the Directors of

(1) [1951] S.C.R 594, 598. (2) [1960] 38 I.T.R 601, 610.
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the latter agreed to accept a | esser conm ssion for the year
of account than it was entitled to. It was found, by the
Appel late Tribunal there that the ambunt was expended for
reasons of comrercial expediency and was not given as a
bounty but to strengthen the nmanaged conpany so that if its
financial position becane strong the assessee would benefit
thereby, and an the evidence the Tribunal came to the
conclusion that the ambunt was wholly and exclusively for
the purpose of such business. It was on this evidence that
the expense was held to be wholly and exclusively laid out
for the purpose of the assessee’s business and this was the
finding referred to. In-that case the Tribunal had not
msdirected itself as to the true scope and meaning of the
words “wholly and exclusively laid out for the purpose of

the assessee’s business". |In the present case the |ncomne-
tax Appellate Tribunal had msdirected itself as to the true
scope and neaning of these words. I'n our opinion, in the

circunstances of this case, it cannot be said that the
finding of the Tribunal was one of fact.

The question as to whether the expenses of running the
school for jockeys is deductible has to be decided taking
into consideration /the circunstances of this case. The
busi ness of -the respondent was to run race neetings on a
conmercial scale for which it is necessary to have races of
as high an order as possible. “For the popularity of the
races run by the respondent and to make its business
profitable it was necessary that there were jockeys of
requisite skill and experience in sufficient nunbers who
would be available to the owners ~and -trainers because
wi t hout such efficient jockeys the running of race neetings

would not be comercially profitable. It was for this
purpose that the respondent started the school for training
Indian jockeys., |If there were not sufficient nunber of

efficient |Indian jockeys to ride horses its interest / would
have suffered, and it might have had to abandon its business
if it did not take steps to nmake jockeys of the necessary

calibre avail able. Therefore any expenditure which was
incurred for preventing the extinction

93
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of the respondent’s business would, in our opinion, be
expenditure wholly and exclusively laid out for the  purpose
of the business of the assessee and would be  an all owabl e
deducti on. This finds support from decided | cases. In
Conmi ssi oner of Incone-tax v. Chandul al Keshavlal & Co. (1),
this Court held that in order to justify a deduction the
di sbursement nust be for reasons of conmercial expediency;
it my be voluntary but incurred for the assessee’s
busi ness; and if the expense is incurred for the purpose of
the business of the assessee it does not matter that the
payment also enures to the benefit of a third party.
Another test laid down was that if the transaction is
properly entered into as a part of the assessee’'s legitimte
comercial undertaking in order to facilitate the carrying
on of its business it is immterial that a third party also
benefits thereby. |In British Insulated and Hel shy Cabl es v.
Atherton (2), Viscount Cave L. C. held that a Bumof noney
expended, not of necessity and with a viewto a direct and
i medi ate benefit to the trade, but voluntarily and on the
ground of commrercial expediency and in order indirectly to
facilitate the carrving on of the business may yet be
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trade. In a case nore recently decided Morgan v. Tate &

Lyle Ltd. (3) the assessee conpany was engaged in sugar
refining business and it incurred expenses in a propaganda
canpaign to oppose the threatened nationalisation of the
i ndustry. It was held by the House of Lords by a mmjority
that the object of the expenditure being to preserve the
assets of the conpany from seizure and so to enable it to
carry on its business and earning profits, the expense was
an admi ssi bl e deduction being wholly and exclusively laid
out for the purpose of the conpany’s trade. Lord Mrton of
Henryton said:

"Looking sinply at the words of the rule I would ask:"If
noney so spent is not spent for the purpose of the conpany’s
trade, for what purposeis it spent?"

If the assets are seized, the conpany can no | onger

(1) (1960) 38 I.T.R 601, 610. (2) [1926] A C. 205.
(3) [1955] A C. 21.
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carry on the trade which has been carried on by the use of
these assets. ~Thus the npbney is spent to preserve the very
exi stence of the conpany’s trade".

See also Strong & Co. v. Wodifield(1l), the observations of
Lord Davey; and Smith - v. Incorporated Council of Law
Reporting (2).

Counsel for the appellant relied upon the judgnment of the
Privy Council in Ward & Co. Ltd. v. Conmissioner of Taxes (3
), but that decision proceeds on a different statute where
the words were of a very restrictive character, the words
bei ng:

B Expenditure or |oss of any kind not
exclusively incurred in the production of the assessable
i ncomre derived fromthat source............... Thi s case was
di stingui shed in Morgan v. Tate & Lyle(4) on the ground that
the |anguage of the Now Zealand statute was rmuch narrower
than the | anguage of r. 3A in Engl and.

Ref erence was also nmade by the appellant to Boarland v.
Kramat Pulai Ltd. (5). 1In that case Directors ‘of /'three
Conpani es engaged in tin mning in Mal aya i ncurred
expenditure on printing. and circulating to shareholders a
panphl et contai ning remarks of the Chairman of the Conpany.
The pamphlet was an attack on the policy and acts of “the
Socialist Governnent and it was held that the question
whet her the nopney was wholly and exclusively laid out  or
expended for the purpose of trade within ~the neaning of
rules applicable to the question was one of law but on a
consi derati on of the question it was held that t he
expenditure was not solely incurred with that object. It is
not necessary to discuss that case at any length because
what was held in that case was that the panphlet was not
wholly and exclusively for the purpose of the ‘“conpany’s
trade.

Applying the law, as laid down in those cases, to the
present case the conclusion is that the amount in dispute
was |aid out wholly and exclusively for the purpose of the
respondent’s busi ness because if the

(1) [1906] A C. 448. (2) [1914] 3 K. B. 674.

(3) [1923] A.C 145. (4) [1955] A.C. 21

(5) [1953] 2 All E R 1122
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supply of jockeys of efficiency and skill failed the

busi ness of the respondent would no |onger be possible.
Thus the npbney was spent for the preservation

of the respondent’s busi ness.

As to the third point there is no substance in the
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submi ssion that the expenditure was in the nature of a
capital expense because no asset of enduring nature was
bei ng created by this expense.

In our opinion the Hgh Court has rightly held that the
expendi ture cl ai med was one which was wholly and excl usively

laid out for the purpose of the respondent’s business. It
was to prevent the threatened extinction of the business of
the respondent. In the result this appeal is dismssed with
cost s.

Appeal dism ssed




