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The Judgrment of the Court was delivered by

KHARE, CJ. The respondent herein, is a sole proprietor of a Chartered
Accountant firmin Ahnedabad, Gujarat. One of the statutory functions
assigned to the appellant herein is to get the accounts of public sector
undert aki ngs and governnents concerns audited by the Chartered Accountants.
The audit work of the governnment and public sector undertakings is assigned
to only those Chartered Accountant firms which are enrolled on the pane

mai nt ai ned by the appellant. In May, 1981, the appellant through an
advertisenment invited applications fromthe firns of the Chartered
Accountants for the purpose of enpanel ment for audit of governnent
conpani es. The aforesai d advertisenent stipul ated that excepting the States
of Orissa, Jammu & Kashmr, Assam Manipur, Meghal ya, Nagal and and Tri pura,
only the partnership firmof the Chartered Accountants were eligible for
enrol I ment on the panel and the proprietary firms of the Chartered
Accountants were made ineligibleeither to apply or to be enpanelled for
bei ng assigned audit work of the governnent conpanies. However, in severa
States the proprietary firm based on those States was nade eligible for
bei ng brought on the panel for audit work of governnment conpani es and
concerns. It would be appropriate at this stage to extract the rel evant

cl ause 3 and sub-clause (d) of clause 4 to the advertisenent, which runs as
under :

"3. Particular reference is invited to Instructions 1'to 4 for filling up
the formand the Footnote to Co.l. Proprietary Firns based in the States
listed therein only need apply".

(4)d. The proforma should be signed by a partner on behal f of the
firm..... proprietary firns of F.C. As with registered offices in the
following only are being considered for audits in those States: Oissa,
Jammu & Kashmir, Assam WMani pur, Meghal aya, Nagal and, Tripura" (enphasis
suppl i ed)

The respondent herein submitted an application for enrol nment on the panel
but the sane was rejected on account of the fact that his firmwas not a
partnership firm but a proprietary concern. Aggrieved, the respondent
filed a wit petition under Article 226 of the Constitution challenging the
exclusion of the proprietary concerns fromtheir enpanel nent as being

di scrimnatory, arbitrary and violative of Article 14 of the Constitution
One of the reliefs prayed for runs as under

"10. that the petitioner, therefore, prays that the Honorable Court may be
pl eased to issue in appropriate wit, order or direction declaring and
setting aside the policy of the respondent which excludes the proprietary
firmof F.C.As with registered office in the States other than the States
Orissa, Jammu & Kashmir, Assam Mani pur, Meghal aya, Nagal and and Tripura as
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nmentioned in the adverti senent at Annexure-B as unconstitutional, illegal
nul | and void and restraining the respondent permanently from adopting the
said policy and not considering the firmof the petitioner for the purpose
of enpanel nent as per Annexure-B"

The said wit petition came up for hearing before a Learned Single Judge of
the H gh Court of Qujarat, who, by a judgnent and order on 26.4.82 all owed
the wit petition. The Learned Single Judge was of the view that the policy
foll owed by the appell ant was unreasonabl e and that such sub-classification
had no real nexus with the objects sought to be achieved. The | earned

Si ngl e Judge while holding that the exclusion of proprietary concern from
being enrolled on the panel is discrimnatory issued follow ng direction
Y Hence, it would be just and proper to direct the respondent to

i nclude the nane of the petitioner in the pannel as stated above. It is
al so made clear that even in future as and when the respondent issues
public notices inviting applications for enpanelment in connection with
entrustnent of audit work of government comnpanies, the respondent is
enjoined to see that it does not insist in continuing the artificial sub-
cl assification of chartered accountants who are carrying on profession as
Chartered Accountants in partnership....... with costs."

The appellant filed Letters Patent Appeal before the Division Bench of the
H gh Court, but the sanme was dismssed. It is against the said judgnment and
order of the H gh Court, the appellant is before us.

It was first contended by | earned counsel for the appellant that the
appel l ant’ s decision'to invite the applications exclusively from
partnership firnms was a matter of policy and, therefore, beyond the pale of
review by this Court. This argunent has no substance. |t must be borne in
mnd that there is difference between framng of a policy which is an

adm ni strative function and an exercise of statutory functions. The
function of the Conptroller and Auditor General in respect of appointnent
of auditors for governnent corporations and public sector undertakings is
statutorily assigned under the Conpanies Act and it cannot then be urged
that the Conptroller and Auditor CGeneral is free to act untramrel ed and
unr easonably. Wenever the CAG appoints an auditor for audit of government
corporations and public sector undertaki ngs under the Conpanies Act, he
exerci ses statutory powers under the Conpanies Act and such an exercise of
power manifestly is a statutory function and not a matter of ‘policy.

It was then contended by the | earned counsel for the appellant that the
policy of enpanel ment of partnership firmof Chartered Accountants by the
appel  ant was on account of the fact that the partnership firmof Chartered
Account ants have been found nore efficient and in better positionto carry
out the statutory audit in view of the continuity, accunulation of
experience and facilitating adherence to time schedule for conpletion of
audit work than a sole proprietary firmof the Chartered Accountants and,
as such, the partnership firmof the Chartered Accountants was a class in
itself and a valid classification for the purposes of Article 14 of the
Constitution. It was also urged in this context that the said
classification would be seen to pass the test of reasonabl eness on account
of the intelligible differentia between partnership firns on the one hand,
and proprietary concerns on the other in ternms of factors such as size,
flexibility and continuity. It was also submtted that the saiddifferentia
bore a reasonabl e nexus to the object which was sought to be achi eved by
the i npugned advertisenment, nanely the efficiency and effective auditing of
gover nnent conpani es.

To substantiate the point, reference was made to such instances as the
ability of one partner to substitute or suppl enent another in an exigency;
the continuity of the partnership firmnornmally assured upon the deni se of
one of the partners, if not in lawthen in practice; the inability of a
proprietary concern to neet the audit deadlines stipulated by Section
210(2) (b) and 619A of the Conpanies Act; and the usual practice of private
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conpani es relying on partnership, largely to the exclusion of proprietary
firms.

The aforesaid argunment raises the question as to whether the sub-
classification of partnership firns stands the test of reasonabl eness on
the touchstone of Article 14.

It is not disputed that the Chartered Accountants having qualifications are
eligible for being considered for entrustnent of audit work for public
sector undertaking or the governnent concerns. Once it is accepted that
these Chartered Accountants are qualified and eligible for the audit work
and also are eligible for being brought on the panel of audit work for
public sector undertakings and government concerns, there appears no valid
reason why the inpugned advertisenent has created a sub-classification from
the general class of eligible Chartered Accountants which relates to a
smal | er group of Chartered Accountants who form partnership concerns only.

The appellant insists-that it isonly a smaller group of Chartered
Accountant's firms that would be eligible for being brought on the panel for
audit of ‘public sector undertakings or government concerns. The audit work
of public sector undertaking, no doubt, is to be done by the qualified and
efficient Chartered Accountants. Once a person is qualified, experienced
and efficient, it is difficult to understand how he could be discrininated
against only for the reason that he has chosen to act alone in the

prof essi onal career and has not been able to forma partnership firm The
efficiency, as pointed out by the H gh Court, springs fromthe persona
experi ence, proficiency and personal capacities. It is, therefore, not
possible to link these characteristics and professional acumen to a person
or persons in a firmalone. A single individual as an auditor in a
proprietary concern can have such characteristics and professional acunen
by hinself and al so through the assistance of experienced auditor who could
be in his services as efficients as any partnership firm It is often seen
in many cases that sone of the partners of the partnership firmare

sl eeping partners with no professional duties to discharge. A partnership
concern is not a legal entity lLike company; it is a group of individua
partners. In a partnership firm it -is the partner who will be assisted in
carrying out the work but quite renmamins the eligible Chartered Accountant.
It is the sane situation as in a proprietary concern where a Chartered
Accountant woul d be carrying on audit work all-in-one./ Merely because sone
of the Chartered Accountants have formed a partnership firm /it cannot be
assumed that they becone nore efficient for carrying out audit work than
the individual Chartered Accountant who forms proprietary concern.. It is,
therefore, evident that the appellant hinself erroneously assumed that the
partnership firns are nore efficient than the proprietary concern in the
matter of audit of accounts of the public sector undertakings or of the
gover nnent concerns.

A useful anal ogy may be drawn with the experiences of the |egal profession
It could not be justifiably argued that the quality of the | egal services
rendered by a senior advocate is conpronised by virtue of the fact that he
is the sole and ultimte repository of know edge and responsibility in<a
given matter. Nor could it reasonably be said that a client would be put to
unnecessary risk by being conpelled to sink or s mw th the solitary

| awyer. Personal experience and integrity are the essential attributes of
every successful professional, and they are the virtues that win the day
for the client, whether it is a corporation seeking an audit of its
accounts or an individual seeking a remedy in court. A clear line of
comand is al so known to prevent a diffusion of responsibility. As such
Chartered Accountant cannot be discrimnated agai nst merely because he

el ected to invest his professional expertise in a proprietary concern
rather than to express it in the formof a partnership firm

In any event it would not follow as a categorical inperative that a
partnership is better placed for auditing government concerns sinmply
because "two nminds are better than one". There could be several instances




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of

when a partnership firm which is ostensibly an association of contributing
individuals, is in actual fact found to consist of a solitary working
partner who may for the purpose of securing tax benefits or for other
reasons, choose to forman alliance with sundry uninterested person, or
"sleeping partners". In such a scenario it would be fallacious to attribute
a greater capacity to partnership firnms than to proprietary concerns sinply
on account of the nomenclature or nenbers invol ved.

For the aforesaid reasons the classification between proprietary and
partnership firns is arbitrary and unfair, and accordingly falls on the
anvil of Article 14 of the Constitution

It was al so urged that the proprietary firns of Chartered Accountants have
been al |l owed enpanel nent in certain States nanely, in the States of Oissa
Jammu & Kashmir, Assam Mani pur, Meghal aya, Nagal and and Tri pura out of
necessity and exigency and-it would be not in public interest to allot
audit work of governnent concerns to partnership firms from outside the
State and, therefore, there was no discrimnation involved in enpanel nent
of proprietary concern in such States.

We find this subm ssion inconsistent-with the earlier subnmission that the
proprietary concern although qualified are not suitable for considerable
task of auditing public sector enterprises. Either proprietary concerns are
sui tabl e and, therefore, eligible, or they are not. If the proprietary
concern of Chartered Accountants are really inefficient, there appears no
reason why they have been nade eligibleto audit the government and public
sector undertakings in the aforesaid states. Further, if there was a
paucity of partnership firmof Chartered Accountants in a given State, the
services of partnership firmwho were said to be efficient based on in

ot her States could be taken. Under such circunstances, we are of the view
that the inmpugned notification does not stand the test of Article 14 of the
Constitution.

For the aforesaid reasons, we do not find any nmerit in the appeal. It fails
and is accordingly dismssed. There shall be no order as to costs.




