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The respondents herein and two others were charged for
of f ences puni shabl e ‘under Secti ons 148, 452, 302 read with 149
and 307 I PC for having conmtted the murder of one Nasir
Ahmad son of Mhd. Siddiqg, his wife Chheddan and his two
years old son Ishtiyak in the house of Mhd. Siddig (PW2) and
for causing grievous and other injuries to PW2 Mhd. Siddiq,
PW 3 Mikhtar Ahmad, Nasir Ahmad PW11 and anot her by
name Masroor. Learned Sessions Judge, Sitapur, Utar Pradesh
in Sessions Trial No.371/1982 acquitted accused No.6 Sadaqat
and A-7 Liyaqgat giving themthe benefit of doubt and convicted
ot her 15 persons for various of fences puni shabl e under Sections
302 read with Sections 149, 452, 307 read with 149 I PC. He
sentenced the said accused for the principal offence punishable
under Section 302 read with Section 149 I PC to inprisonnent
for life and awarded varyi ng sentences in regard to other
of fences. In appeal, the H gh Court of Judicature at All ahabad
in Crl. Appeal No.804 of 1983 allowed the sane and set aside
the conviction and sentence inposed on the appellants therein
consequently the State of U.P. is in appeal before us.

The prosecution case, in brief, is : these respondents
along with 2 other acquitted accused persons fornmed
thenselves into an unlawful assenbly arnmed with deadly
weapons |like rifles, countrymade pistols, Gandasas and lathis
went to the house of PW2 on 20.2.1982 at about 9.30 a.m wth
an intention of causing the death of deceased N sar Ahnmed, and
with the said intention while A-1 to A-8 entered the house of
PW 2, other accused persons sone of whom were al so arned,
surrounded the house, and out of those accused who entered the
house, A-1 Yousuf, shot the deceased Ni sar Ahmad which
injured himon his knee and he fell down. At that tine, A-3
Rasid fired two shots which hit deceased Chheddan and
I shtiyag who fell down, thereafter, A-1 again fired
simul taneously with A-5 Abdul Khaliqg which hit PW.2, 3 and
11. It is the further case of the prosecution that thereafter A-4,
A-7 and A-8 hit deceased Nasir with lathis and pinned him
down while A-2 cut Nasir’'s head with a Gandasa and took it
with himwhile the other accused also |left the house of PW2.
In this incident, Nasir and Chheddan succunbed to their
injuries while Ishtiyaq, PW.2, 3, 4 and 11 got injured. The
prosecution alleges that sonme other villagers also had seen the
i ncident in question. The further case of the prosecution is that
after the accused persons left, PW2 left the place of the
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incident with a viewto | odge a Police conplaint and on the way
whi | e passing through the col ony of Hargaon he net one

Li yagat (not exam ned) and told himabout the incident and
requested himto wite down a conpl ai nt which was done by

sai d Liyagat on which PW2 put his thunb inpression. He then
took the report and went to the Police Station at Hargaon and
handed over the sane to the Oficer-in-Charge of the Police
Station who after registering a case sent PW2 with a Constable
to Hargaon Hospital where he was nedically examnm ned. The
further case of the prosecution is that when PW2 was being
treated in the said hospital, the other wounded persons |ike
PW.3 and 11 along with child Ishtiyaq were brought to the
hospital by another Constable and were exam ned by the

doctor. At that time the child Ishtiyaq was still alive and was
advi sed by the doctors to be taken to Sitapur hospital, and on
the way, he died and his dead body was taken to the Police
Station where an inquest-was held on the said dead body. In the
nmeanti me, ‘the Pol'ice had al ready reached the place of incident
and the 1,0 found the headl ess body of Nasir in the Angan of
the house of PW2 and he held an i nquest on the said body. He
then sent the dead bodi es of Nasir and Chheddan with

necessary instructions to theMedical Oficer to conduct the
post nortem He then directed his subordinates to search for the
accused persons and he hinself recorded the statenment of PW

12 Rustam PW4 Masoom Ali and three others who have not

been exam ned in the case. He al so inspected the place of
occurrence and found a partially woven durry, 4 broken teeth,

bl ood stained enpties of the cartridges, pellets etc. which he
took into his possession after nmaking a Panchnama in regard to
the sane. He al so collected blood stained and plain earth in
separate containers fromnear the body of Nasir. Thereafter he
nmade search for the decapitated head of ‘deceased Nasir Ahnad
but could not trace the sane. It is the case of the prosecution
that the post nortem of the dead bodi es was done on 21.2.1982
by Dr. V.S Bajpai PW7 from12 noon to 1.45 p.m and the

said post nmortemreports are marked-as Ex. Ka-16A to 18. The
prosecution then states that during the course of investigation
the accused persons were arrested, and based on the materia

gat hered during the said investigation, the respondents were
charged before the | earned Sessions Judge as aforesaid.

Bef ore the Sessions Court the prosecution has exam ned

PW. 2, 3, 4, 11 and 12 as eye-wi tnesses to the occurrence. PW
6 the doctor was exam ned to give evidence as to the injuries
suffered by the deceased Ishtiyaq, and other injured witnesses -
PWs-2, 3, 11 and two ot her non-exani ned w tnesses at the
Primary Health Centre, Hargaon on 20.2.1982. PW7 the doctor

who conducted the post nortem was exam ned in regard to his
observati ons on the dead bodi es of the deceased.

Lear ned Sessions Judge on consideration of the nateria

on record came to the conclusion that so far as the notive for
the accused persons to commt the crine in question was
concerned, it was practically undisputed. The | earned Judge

al so cane to the conclusion that the place of the incident was
al so not disputed. He noticed that the nmain contention of the
defence was in regard to the actual tine of the occurrence and
i nvol venent of the accused persons in the crime. He noticed
that the defence was contending that the incident in question
must have occurred before the day break and there being no
occasion to identify the assailants the accused persons were
falsely inplicated because of prior enmty.

While dealing with the question of the tinme of the

i nci dent | earned Sessions Judge held that the prosecution had
relied upon the oral evidence of the eye witnesses coupled with
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the time of registering the conplaint and the treatnent given to
the injured persons as also the opinion of the doctor who
conducted the post nmortem and cane to the conclusion that the

i ncident in question nmust have occurred as stated by the
prosecution i.e. at 9.30 a.m It accepted the evidence of the
prosecution witnesses in this regard. Learned Judge also relied
upon the evidence of PW6 Dr. Mhan George Din who had

exam ned the injured witnesses as al so the deceased |shtiyaq
which was between 1 p.m and 2 p.m on the date of the

incident i.e. on 20.2.1982. The | earned Judge noticed that the
doctor in his evidence stated that the injuries in question
suffered by the persons exam ned by himnust have occurred a
quarter day before, which according to the |earned Judge takes
the time of attack to about 9.30 a.m Learned Sessions Judge
whi | e di scussing the evidence of PM7 Dr. V S Bajpai, who
conduct ed the autopsy on the dead body, noticed that the said

wi t ness had opi ned that death of Nasir could have taken place at
about 9.30 a.m Learned Judge also noticed that the said w tness
had agreed with the defence that the tine of death could al so be
between 5 and 6 a.m on 20.2.1982. He al so noticed that the
doctor in-his report as well as in his oral evidence had stated
that there was sem digested food in the stomach of the

deceased and the same was found in the rectal area of the
intestine and the bladders of the victins were full but he

rej ected the argunment on behalf of the defence that fromthe
above contents of the stomach the indication is that the attack
on the deceased must have been earlier in the norning. Wile

so rejecting the argurment of the defence in regard to the timng
of death based on the stomach contents, apart fromthe ocul ar

evi dence, he relied on Sanson Wit’'s Applied Physiology (12th
Edition) at page 416. On the basis of this opinion found in the
t ext - book, |earned Judge cane to the conclusion that the
presence of partly digested food in the stomach can furnish no
basi s about the tinme of [ast meal. Thereupon relying upon the
evi dence of PW7 as to the setting inof rigor nortis as also the
opi nion recorded in The Medical Jurisprudence, 3rd Edition

page 149 by Dr. R M Jhala and B.B. Raju he cane to 'the

concl usion that the death of Nasir nust have occurred 22 hours
bef ore the post nortem exani nati on whi ch when calcul ated

woul d take the tine of death to 9.30 a-m on 20.2.1982. On the
sai d basis the | earned Sessions Judge cane to the concl usion
that the tine of attack was as stated by the prosecution

In regard to the ocular evidence as to the incident in

guestion, |earned Judge held while evidence of PW4 Masoom

Ali in regard to identification of the accused cannot be believed
because he was not fanmiliar with any of the accused and he had
contradicted hinself in the course of his examnation, the court
cane to the conclusion that the evidence of Mhd. Siddig PW

2, Mukhtar Ahmad PW3, Rustam PW 12 can be safely relied

upon to base a conviction of those accused persons -who have
been consistently nanmed by these witnesses. He however found
the evidence led by the prosecution in regard to A-6 Sadagat

and A-7 Liyaqgat was confusing hence he gave themthe benefit

of doubt by acquitting them In regard to the other accused
persons, the court canme to the conclusion that a conviction
could be safely based on the evidence of prosecution w tnesses
especially that of PW2 with the aid of Section 149 |PC

In appeal the High Court primarily proceeded to exam ne

the prosecution case in regard to time of occurrence and in this
process, it held that the incident in question could not have
occurred at 9.30 a.m as contended by prosecution. The High
Court in this process noticed that the distance fromthe vill age
to the Police Station was about 3 mles and PW2 being 50
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years of age, and having received a gunshot injury on his thigh
coul d not have covered that distance in one hour so as to file a
conplaint by 11 a.m in the Police Station. The Hi gh Court was
of the opinion that considering the condition in which Mhd.

Si ddi g was he woul d have taken at |east one hour and 20

m nutes for wal king a distance of 3 mles to which it added

an approximate tinme that m ght have been taken by PW2 to get
the conplaint scribed by Liyaqat. Then the H gh Court

observed that it woul d have taken at |east one hour for the Head
Moharrir to wite one fool scap page of the formof the chik
report and two pages of the other report, in addition to a page
and half of General Diary. It also took into account the tine
taken for getting copies of the report nade for the purpose of
case diary and special report. Thus, calculating the approximate
time required for registering a conplaint, it canme to the
conclusion that in the normal course this procedure would have
taken at least 5 hours before a conplaint could be | odged.

Thus cal cul ati ng backwards, the tinme required to be taken (in its
opi nion), 'the H gh Court held that if the conplaint was filed by
11 a.m, ‘the incident nust have occurred at least 5 hours
earlier which will be before the day-break and not as stated by
the prosecution. In this process, it also held that if the injured
Wi t nesses were exam ned by the doctor by 1 p.m on that day,

the incident nust have occurred much earlier than 9.30 a. m

whi ch, according to the High Court, fits in with the suggestion
nmade by the defence. /1 n this regard the H gh Court also relied
on the evidence of PW7 Dr. Bajpai as to the contents of the
stomach of the deceased persons to further cone to the
concl usi on that since sem digested food was still in the
stomach of the deceased, the incident in question nmust have
occurred prior to these deceased persons havi ng an opportunity
to answer the call of nature which nust have been nmuch prior to
the sunrise. In this view of the matter, the Hi gh Court disagreed
with the | earned Sessions Judge and hel dthat the incident in
guesti on nust have occurred before the day-break and that there
was no opportunity for anyone to w tness the incident and
identify the assailants and because of the prior enmty the
respondents rmust have been inplicated. In regard to the actua

i ncident, the Hi gh Court reviewed the evidence produced by the
prosecution and cane to the conclusion that the evidence of

PW 2 cannot be accepted because he has nade a contradictory
statenment in regard to the acquitted accused 6 and 7 and al so
made i nconsi stent statenent about the tine of death of

Chheddan. It also did not believe PW2's evidence in regard to
his identification of all the accused. The Hi gh Court did not
bel i eve the evidence of Nasir PW11 even though he was one of
the injured witnesses. It also rejected the evidence of PW3
even though admittedly he is one of the residents of the house
where the incident had taken place being the son of PW2. The
evi dence of Rustam PW 12 was rejected by the Hi gh Court

since he had in the course of exami nation adnitted that he was
outsi de the house at the tine of the incident. It however also
rej ected the suggesti on made by the defence that the incident /in
guesti on nust have occurred because of dacoity in the house in
the night intervening 19th and 20th February, 1982 but then it
observed that this would not in any manner inprove the
prosecution case because the burden was on the prosecution to
establish its case

In conclusion the High Court held that in view of its

finding that the incident could not have taken place at 9.30 a. m
and nust have happened nuch earlier, and it held that it
appeared that the prosecution case was built up after

del i berations, therefore, it drew a strong presunption agai nst
the prosecution. It thus held that though there is a strong
suspi ci on agai nst the accused yet the sane is not sufficient to
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base a conviction and the investigating agency for reasons best
known to it has made changes in the tinme of the offence, the
benefit of which it thought should be given to the accused. On
this finding, the Hi gh Court allowed the appeal and set aside the
convi ction and sentence inposed on the respondents.

M . Prashant Choudhary, |earned counsel for the State of

U P. contended that while the trial court justly accepted the
prosecution evidence both in regard to the time of the incident
as al so the manner in which the incident had taken place, the

Hi gh Court erroneously rejected the finding of the |earned

Sessi ons Judge basing its findings not on material on record but
on inferences drawn not on facts established or avail able on
record. Learned counsel contended that the tinme taken by PW2

to reach the Police Station; the time taken for drafting and
regi stering the conplaint or for that matter, the tine

i nvestigating agency woul d take to prepare its records were
matters not really in issue still the H gh Court drew an inference
not on proved facts in the case but based on the ipse dixit of the
Judges of 'the H gh Court. Learned counsel submitted that the
time PW2 could have taken from his house to the Police

Station coul d have been best elicited fromhis own evidence

and there being no such material which supported the view

taken by the H gh Court, the Hi gh Court could not have applied
its own yardstick to gauge the tine PW2 m ght have taken to
reach the Police Station. He al so contended that the sane
argunent will hold good in regard to ot her observations of the
Hi gh Court as to the possible tinme that nmay be taken to prepare
the Police records or to get the injured exam ned. Learned
counsel took us through the evidence of eye w tnesses and
doctors and contended that therehas been consistency in the

evi dence of the eye witnesses as to the tinme of the incident and
the doctors’ evidence al so supported the case of prosecution as
al so the text relied upon by the | earned Sessions Judge to cone
to the conclusion as to the time of the incident in question
therefore, the Hi gh Court ought not to have rejected the
findings of the | earned Sessions Judge by nerely substituting its
subj ective views. It was further argued on behal f of the
appel l ant that the High Court erred in rejecting the evidence
produced by the prosecution on very flinsy grounds wi thout
really noticing any inconsistency in the said evidence as to'the
actual incident which took place.

M. Sushil Kunmar, |earned senior counsel appearing for

the respondents however supported the finding of the Hi gh

Court in regard to the tine of the incident. He submtted that
fromthe nmedical evidence it is quite clear that the victins had
not answered the call of nature therefore the incident in
guestion could not have occurred as late as 9.30 a.m therefore
it should be presuned that the incident nust have occurred

bef ore they had an opportunity to answer the call of nature
which normally is very early in the norning. He contended that
it is clear fromthe material on record that the conplaint was
drafted after due deliberations and after the Police arrived in the
vil |l age based on suspicion and proven enmty which is clear
fromthe fact that a | arge nunber of innocent nenbers of the
accused’'s famly were roped in as accused in the case, even

t hough sone of themwere not the residents of the village.
Fromthe judgnents of the courts bel ow we notice that

whil e the Sessions Court accepted the prosecution evidence that
the incident in question had occurred at 9.30 a.m on 20.2.1982,
the H gh Court did not accept this evidence as to the tinme of
occurrence and accepted the defence suggestion that the

i ncident in question nust have occurred sonetinme prior to the
day- break. For this reason the High Court primarily relied upon
its own assessment of the tine that m ght have been taken by
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PW2 in covering a distance of 3 mles to reach the Police
Station, having to stop for sone tine at Hargaon for getting the
conplaint witten down by Liyagat as also the tinme that the
Constable at the Police Station would have taken to register the
conplaint. The High Court in this process also placed reliance
on that piece of nedical evidence which showed that the

stomach of Nasir and Chheddan contai ned sem digested food

whi ch al so, according to it, probabilises the fact that the

i ncident in question nust have occurred very early in the

norni ng. Fromthe tenor of discussion on this point by the High
Court we notice that the H gh Court has proceeded nore on
probabilities than on the evidence on record. In this process it
has conpletely ignored the evidence of PW.2, 3, 4, 11 and 12
therefore we have with the assistance of |earned counsel gone
through the evidence of 'the abovenoted witnesses. PW2 in his
evi dence in unequivocal terms has stated at about 9.30 a.m on
the date of the incident he was sitting on a cot near the door and
talking to Masoom Ali , PW4 and Nasir Ahmad, PW11. He

also stated that at-that tinme Mikhtar Ahmad PW3 and Masroor

Ali (not ‘exam ned) were weaving the carpet around that place,
and his deceased son Nasirand his wife Chheddan were sitting

i nside the house with their son Ishtiyaq when 17 accused

persons cane, sone of ‘whom stayed outside the house and

ot hers whom he had named, entered the house and assaulted the
deceased and others. He also stated that after the assault the
assailants left the house around 10 a. m Wile going to the
Police Station he stated that he net Liyaqgat and got the

conpl aint scribed from said Liyagat which he carried to the
Police Station where the Miharrir registered the said conplaint.
He further stated that the I.0O sent himwith a Constable to

Har gaon hospital and while he was being exam ned there,

PWs. -11, 3 and deceased child Ishtiyaq were al'so brought to the
hospi tal by another Constable and they were all exam ned by

the doctor at the hospital fromabout 1 p.m Though this witness
has been cross-exam ned at |ength, except in regard to the
factum of Chheddan’ s death, nothing contradicting his evidence
in exam nation in chief has been elicited by the defence. It is to
be noted here that this witness was also injured in the incident
in question, therefore, his presence at the tinme of the incident
cannot be di sputed. Mikhtar Ahnmad, PW3, who is son of PW

2 and also an injured witness in his evidence has stated that at
9.30 a.m while he was weaving durry in the Barotha of his

house al ong with Masroor (not exam ned) his father PW2 was
talking with PW. 11 and 4 near the door of the house sitting on
a cot. At that tinme the assailants entered the house and attacked
the deceased and ot her witnesses including hinself. He stated
that his father left for the Police Station after half an hour and
the Police cane to the house at about 12 p.m after which he
along with other injured persons was taken to the hospital by a
Pol i ce Constable. H's presence in the house al so cannot be

di sputed and the factumthat he was weaving durry at the tine

of the incident is further corroborated by the evidence of PW
14, 1.0 who had noticed half-finished durry at the Barotha of
the house when he visited the place. Though searching cross

exam nati on was nade of this w tness, nothing which could

create any doubt in his evidence has been brought out by the
defence. In the cross exanination also he reiterated the incident
i n question had occurred around 9.30 a.m and the suggestion

put to himthat the incident had taken place around 6.30 a. m
when he had gone outside his house, was denied by this

Wi t ness.

PW4 Masoom Ali is a resident of Magrava who was
visiting R chhin where the incident took place, because of the
health condition of his Phufa Dim Mohd. After visiting Dm
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Mohd. he states that he came to the house of PW2 at about 9

a.m and was sitting on the cot at the door talking to PW2. He
states that at that point of time PW11 al so dropped in. He
further states that he had seen PW3 and Masroor (nhot

exam ned) weaving a durry at that time in the house of PW2.

He further states at about 9.30 a.m, 17 persons canme fromthe
East and attacked. He further states that after the accused
persons | eft the house of PW2, the Police cane to the village at
about 12 p.m and when the Police cane PW2 had al ready

gone to the Police Station. He also states that his statement was
recorded by the 1.QO at about 4 p.m In cross exam nation, he

had stated that he had conme from Sitapur to Ri chhin that

norni ng. The defence has not been able to elicit anything which
woul d cast any doubt in his evidence in regard to the tinme of the
i nci dent during his cross exam nation

PW 11 Nasir Ahmad i's another eye w tness who was al so

injuredin the incident. He is a resident of Lakhinmpur and his
in-laws li've in Richhin the village in which the incident had
occurred. He states that about 2 years prior to the date of the

i nci dent he came to Richhin and was to return back to his place
of residence on the date of the incident. He cane to PW2 to

pay a courtesy call and states that at about 9 or 9.30 a.m while
he was sitting with PM2, PW4 was al so sitting with them He
states that deceased Nasir was inside the house with his wife

and children and PW3 and Masroor (not examined) were

weavi ng durry at that point of tinme when 10 to 15 people cane
fromthe Eastern side of the house who attacked the deceased

and the injured which.included hinself. He clainms that he had
seen the incident which took place inside the house formthe

pl ace where he was standing. This witness who is not a relative
of PW2 and who cannot be termed as an interested witness has
establ i shed his presence in the house of PW2 whichis further
corroborated by the fact that he was also injured in the incident.
Li ke the other wi tnesses the defence has not been able to elicit
anyt hi ng worthwhile during the course of his cross

exam nation. On the contrary he reiterated whatever he has

stated in his examination in chief as to the time of the incident.

Rustam PW 12 is a nei ghbour of PW2. He in his

evi dence states that his house is about 100 paces away from that
of PW12 and on the day of the incident, he heard the voice of
PW 4 hence reached the place of incident and he found about

10 peopl e surroundi ng the house of PW2 at-about 9.30 a.m
Though this w tness has not w tnessed the incident inside the
house, his evidence that when he came near the house of PW?2

at 9.30 a.m sone incident had taken place al so establishes the
fact that the prosecution’s claimthat the incident had occurred
at that time of the day is proved.

The trial court in regard to the tine of the incident

relying on the oral evidence of PW.2, 3, 4, 11 and 12 held that
it was possible to conclude that the incident in question had
occurred at about 9.30 a.m in the norning in which these

Wi tnesses were also injured. In this process, it accepted the
prosecution’s ocul ar evidence as to the incident. O course, it
al so found corroboration fromthe nedi cal evidence as al so
fromcertain circunstantial evidence adduced by the

prosecuti on.

The Hi gh Court, however, proceeded on the basis of
probabilities of the case rather than the evidence of eye-
witnesses to cone to the conclusion that the incident in
guestion could not have taken place at 9.30 a.m Having
perused the material on record and heard the argunents of the
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| earned counsel, we are of the opinion that when there is
acceptabl e oral evidence of eye witnesses who were present at

the tinme of incident to speak about the tine of incident, the

H gh Court erred in entering into the exercise of calculation
based on probabilities which has no foundation in evidence.
However exact a calculation of this nature could be, the sane
cannot be a substitute for the evidence of acceptable eye

wi t nesses, such exercise of calculating the tinme of incident
based on probabilities can only be resorted to in the absence of
acceptabl e oral evidence. Fromthe judgment of the H gh Court,

we are unable to find that the High Court has in the first
instance, really tried to anal yse the evidence of the eye
witnesses to cone to a definite conclusion as to the
acceptability or otherwi se of the said evidence. Therefore, we
wi Il now exami ne whether the prosecution fromthe ora

evi dence has been able to establish the tine of incident or not.
PW2 is the father of PW3 and both of themreside in the sane
house and admittedly the incident has occurred in the house of
PW 2. Therefore, as to the presence of these witnesses at the
time of incident there cannot be any doubt nore so in the
background of the fact that both these eye-w tnesses have al so
suffered injuries. The defence, as noted above, has not
chal | enged the place of incident. Both PW. 2 and 3 have
specifically stated that the incident in question took place at
about 9.30 a.m in/the norning. W have also noticed that there
has been no successful challenge to this evidence of PW 2 and

3 in the cross-exam nation. Be that as it may, we will still have
to be cautious as to the acceptance of the evidence of these two
Wi t nesses because they are adnittedly interested w tnesses and
have sone notive to depose against the accused. If in this
background, we anal yse the evidence of other eye wtnesses

then we find fromthe evidence of PW 4, 11 and 12 that the
prosecution has concl usively established that the incident in
qguestion has occurred at 9.30 in the norning. These three

wi t nesses who are not related to PW2 are outsiders who were
visiting the village and happened to be in the house of PW2 at
the time of incident though they are chance witnesses, their
presence stands established by other evidence. They have no
reason to inplicate the accused persons falsely. On the question
of time of incident these 3 witnesses and PW 2 and 3 have
spoken consi stently and vouching for the presence of each

other. It is to be noted that PW11 is also a w tness who
suffered injuries in the incident in question and PW12 is a

nei ghbour whose presence al so cannot be doubted at the tine of
the incident because at the tinme of incident of this nagnitude, it
is but natural if nothing else curiosity brings people to place of
i ncident. Fromthe perusal of the cross-examnation, of these
witnesses, we are not able to find anything which creates doubt
inour mind as to the credibility of evidence of these w tnesses.
Thus fromthe oral evidence of PW. 2, 3, 4, 11 and 12, the
prosecution has established that the incident in question has
occurred at 9.30 in the nmorning which the trial court has rightly
accepted. As noted above, the Hi gh Court did not discuss this
evidence in the proper perspective but relied upon certain other
probabilities which according to us ought not to have been done
in the face of the direct evidence available on record. Herein we
must notice that the H gh Court has also relied upon the

nmedi cal evidence to show that the dead bodies of Nasir and
Chheddan cont ai ned semi -di gested food when the post nortem

was conducted, therefore, the Hi gh Court inferred that the

i ncident in question nust have occurred nuch before these two
deceased had an opportunity to answer the call of nature. This is
a probability which can be utilised for the purpose of
deternmining the tine of incident provided there is no other
accept abl e evi dence. Then again we nust notice before the
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court decides to determine the tinme of death based on the

stomach contents of the deceased, the court should first find out
whet her there is material to show on record as to the possibility
of deceased having or not having an opportunity to go to

answer the call of nature before his/her death. It is not as if
every human being w t hout exception goes to ease hinself first
thing on the day break, there may be innunerabl e reasons not to
do so, therefore, presence of sem digested food in the stonach
of the deceased is not an absolute proof of the fact that deceased
nmust have di ed before day break. Wiile we do agree that this

can be a factor to be taken into consideration it cannot be such a
prime factor as to overrule the acceptable oral evidence which

is available on record. W also have to notice that the nedica
evi dence tendered by PW7 does not in fact support either of

the sides because the doctor has said specifically fromthe
appearance of rigor nortis-that the death could have occurred at
9.30 a.m on 20th February, 1982. In the cross exami nation, he
accepted the suggestion that the sanme coul d have occurred even
earlier basing his opinion on the stomach contents, therefore, in
the present case the nedical evidence does not help the court to
cone to positive conclusion as to the tinme of death. Therefore,
on reapprai sal of the evidence on record, we are of the opinion
that the prosecution in this case has established by ora

evi dence that the incident has actually occurred at about 9.30
a.m and we find no reason why we shoul d disbelieve the ora
evidence in this regard especially because of the evidence of the
i ndependent injured witness |ike PW11 and other two

i ndependent witnesses PW 4 and 12 inregard to the timng of

the incident. The | earned Sessions Judge rightly accepted this
evi dence and the Hi gh Court, in our opinion, erred in rejecting
this evidence based on probability which had no foundation in

evi dence.

This |l eaves us to examne the nerit of the prosecution

case as to the invol venent of accused persons in the incident. It
is the case of prosecution that out of the 17 accused persons 9
of them renmi ned outside the house of PW2, while A1 to A-8
entered the house carrying various weapons and were

responsi ble for the death of the three persons as also injuries to
the 4 witnesses. So far as the identity of the 9 accused persons
who stayed outside is concerned, we notice considerable

di screpancy in the prosecution evidence. As a matter of fact it
has come in evidence that those w tnesses who were inside the
house coul d not even have seen these accused who were outside
the house, therefore, in our opinion, it is-not safe to accept this
evi dence to base a conviction of those accused who were

standi ng outside the house. The only person who coul d have

possi bly noticed all these accused who were outside the house

is PW12 but fromhis evidence alone, we think it is not safe to
hol d t hese accused persons guilty of the offence alleged agai nst
them At this stage itself, we notice that so far as accused A-6
and A-7 are concerned, the |earned Sessions Judge hinself

found sone difficulty in accepting the evidence of PW2

because of sone confusion in his evidence. That finding has
since becone final, therefore, we will accept the said finding of
the | earned Sessions Judge in regard to A-6 and A-7. In view of
this discussion of ours, so far as the accused persons A-6 to A-
15 are concerned, we nust hold the prosecution has not
established its case of the involvenent of these accused in the
alleged crinme, therefore, they are entitled to the benefit of doubt
and to that extent, the State appeal should fail

So far as A-2 is concerned fromthe prosecution

evidence, it is clear that he actually cut the head of Nasir
Therefore, he is guilty of the of fence charged agai nst himbut it
has come on record that he has since died, therefore, the appea
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agai nst hi m has abat ed.
So far as accused Nos.1, 3 to 5 and 8 are concerned, in
our opinion there is sufficient material on record to hold them
guilty of the charges |evelled against them
PW?2 in the course of his evidence has stated when these
accused persons entered the house of A-1 Yusuf exhorted
others to kill consequent to which he hinmself shot at Nasir
which hit deceased Nasir on his right el bow and he fell down.
As per this witness, A-1 again fired sinultaneously with A-5
which hit him (PW2), PW3 and PW11 as al so deceased child
I shtiyaqg. This evidence of PW2 is supported by the evidence of
PW3 who in his evidence stated that at the time of incident A-
1 was carrying a single barrel gun and he exhorted others to kil
and fired fromhis gun which hit Nasir who fell down. PWS3
also states that A-1 again fired simultaneously with Khaliqg A-5
which hit PW2, hinmself, PW11 and deceased |shtiyaq. PW
11, the other injured witness in his evidence has stated that he
identified A-1 in the group of people who entered the house and
that he exhorted others to kill“A-1. He al so supports PW. 2 and
3inregardto overt act of A-1. Thus fromthe evidence of
these witnesses, it is clear that A-1 had entered the house
carrying a fire-arm and he exhorted the other accused persons
i nside the house to kill the people there and he hinself fired
twice causing injuries to the deceased Nasir and Ishtiyaq as al so
causing injuries to witnesses PW 2, 3 and 11, therefore, his
i nvol venent in the incident in question stands established.
Simlar is the evidence in regard to A-3, 4, 5 and 8
wherein PW2 has stated that Rasid A-3 fired tw ce which hit
Chheddan and |shtiyaq. This evidence of PW2 in regard to
overt act of Rasid finds corroboration fromthe evidence of PW
3 who has stated that A-3 Rasid who was carrying a single
barrel gun had fired at deceased Chheddan and | shtiyaq. PW11
in his evidence states though he has not nanmed A-3 by nane in
hi s previous statenent but he had seen A-3 fire with a gun at
the wife of Nasir which hit her and she fell down which, in our
opinion, is sufficient to corroborate the evidence of PW.2 and
3.

In regard to A-4 Qayum PW2 says he assaulted Nasir
with lathi and assisted A-2 in cutting his head by pinning the
deceased down. The lathi assault on Nasir is corroborated by
the correspondi ng contusions found in the chest of the deceased
and evidence of PW2 in this regard is corroborated by PW3
who says that he knows the accused and had seen him
assaulting Nasir on the date of incident in the house of PW2.
In regard to A-5 Khaliqgq, PW2 says this accused fired
twice fromhis gun which hit Nasir and Ishtiyag and the sane is
supported by PW3 Mikhtar. The evidence of this injured
witness PW3 al so supports PW2 in regard to the act of this
accused firing two shots. PW11 al so supports the evidence of
PW2 and 3 in regard to overt act of A-5, therefore, we have no
hesitation in comng to the conclusion that this accused al so
took part in the incident in question

In regard to A-8 Bargat, PWs.2 and 3 have stated that
this accused was carrying a lathi and dealt blows along with A-
4 Qayum on deceased Nasir which as stated above is supported
by the nedical evidence which shows deceased Nasir had as
nmany as 4 contusions on his chest and other parts of the body.
Therefore, we hold this accused also guilty of the offence
charged agai nst him
Learned counsel for the respondents strenuously
contended the prosecution has roped in a | arge nunber of
fam |y nmenbers of the accused who are otherw se i nnocent
which is established by the fact that the prosecution has not
been able to prove the case against those accused persons who
had not entered the house. The | earned counsel, therefore,
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argues that this itself shows that the prosecution has foisted a
false case. In this process he further contends that A-5is not a
resident of village Richhin but he is a resident of another village
nearly 25 knms. away fromthe said place and his presence at the
time of the incident is highly inprobable. He contends that this
accused was obviously included in the array of accused persons
fal sely because he belonged to the fam |y of the accused.
Simlarly the | earned counsel contended that A-4 and A-8 could
not have been present at the tine of the incident and the
contusi ons found on the body of deceased Ni sar could have

been caused even fromfall or other injuries suffered by him
during the nel ee when the incident took place.

We are not able to accept this argunment which is based

purely on surnises. It is true that the prosecution has in the

i nstant case not been able to prove its case as agai nst many of
the accused persons beyond reasonabl e doubt, it is only on that
basi s they have been given the benefit of doubt and have been
acquitted of the charges |evelled against themby us. But that
does not nean that the other accused agai nst whomthere is
sufficient material to establish the prosecution case should al so
be given such benefit of doubt. The prosecution w tnesses who
were present at the time of incident have very clearly and

consi stently spoken about the overt acts of A-4, A-5 and A-8
along with A-1, A-2 and A-3 which is supported by nedi cal

evi dence al so, therefore, we accept the prosecution case in
regard to accused A-1, A-3 to A-5 and A-8, that along with
deceased A-2 had entered the house of PW2 and were

responsi bl e for the death of Nasir, Chheddan and |shtiyaq. They
were al so responsi blle for causing injuries to PW.2, 3 and 11
therefore we are in agreenent with the finding of |earned
Sessions Judge in regard to these accused persons.

In the said view of the natter, the appeal of the State

succeeds in regard to (i) respondent No.l1 Rasid, s/o Abdu

Majid; (ii) respondent No.2 Qayum s/o Nazir, (iii) respondent
No. 4 Barkat s/o Hanmid, (iv) respondent No.5 Yusuf s/0o Rahim

and (v) respondent No.13 Khaliq s/o Abbas.

We set aside the judgnent of the Hi gh Court in regard to

these respondents and confirmthe conviction and sentence

i nposed by the | earned Sessions Judge on these respondents.

The appeal of the State in regard to other respondents stands

di sm ssed. The bail bonds of the convicted accused persons shal
stand cancel l ed, and they shall serve out the reminder of the
sentence i nposed on them by the | earned Sessions Judge.

The appeal is allowed in part.




