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ACT:

Industrial Disputes Act (14 of 1947), ss. 18 and 25
F--Services termnated by Receiver appointed by court-
Ref erence of dispute--Purchase of Conpany--Purchaser not
party-Liability of purchaser-Reference if infructuous-Duty
of Labour Court to issue notice.

HEADNOTE:

On reference of an industrial dispute, the Labour Court
took, the view that the services of the  workmen concerned
had been terninated, under instructions of the Receiver of
the Conpany appointed in a suit long before the first
respondent becane owner of the conpany; that the Receiver in
possession was the only party inpleaded and the new
managenment, viz., the first respondent had not been brought
on record, nor was it a party to the reference, made by the
State Government; that the purchase of the conpany, by the
first respondent, did not show that the latter had taken
over any liabilities of the previous managenent, wthregard
to the «claimof the workmen; and that there had been no
purchase of the goodwi || of the conpany. On these grounds,
the Labour Court held that no relief could be granted, as
against the first respondent, and that the reference itself

had beconme infructuous. In appeal to this (Court, the
wor knmen- appel | ants contended that (i) the view of the Labour
Court that the first respondent was not liable for the

claims of workmen was erroneous; and (ii) even if it be held
that the first respondent was not |iable, the Labour ' Court,
which had anple jurisdiction, in this regard, should have
i ssued notice, either to the Receiver appointed in the suit,
or the Oficial Liquidator, or to both of theman proceeded
to investigate and adjudi cate upon the claims of the work
men.

HELD: (i) The first respondent was not liable to answer
any the claims of the workmen. He was not in the picture
when the order terminating their service was nade, nor when
the order referring the dispute to the Labour Court was
nmade. Having due regard to the various recitals in the sale
deed and considered in the Iight of the principles [aid down
by this Court, in Anakapalla Cooperative Agricultural &
Industrial Society Ltd. v. Wrknmen, the first respondent was
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not the successor-in-interest of, the Conpany. VWhat was,
purchased, by the first respondent, was only the equity of
redenption in a part of the assets of the Tea Conpany, wth
respect to whit the Oficial Liquidator was stil
functi oni ng. Even on the basis that the first respondent
was considered to be a person, to whomthe ownership of the
undert aki ng has been transferred, the clains of the worknen
had to be considered, as against the Conpany, in accordance
with s. 25 FF of the Industrial D sputes Act, when its pro-
viso could not be invoked. Section 25F was in force when
the se vices of the worknen were termnated and s. 25FF had
conme in effect long before the purchase by the first
respondent. [632G 633F]
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Anakapal | a Co-operative Agricultural and Industrial Society
Ltd. V. Its Workmen, [1963] Supp. 1 S.C R 730, followed.

(ii) EBEven after negativing the clainms of the workmen, as
agai nst~ the first respondent, the Labour Court should not
have nerely closed the proceedings, by holding that the
reference had | apsed. On the other hand, the Labour Court
shoul d have issued notices to the Receiver, or t he
Li quidator or to both, -and, in their presence, should have
consi dered the question as to whether the worknen were en-
titled to claimrelief.” In fact, the order of reference
al so clearly showed  that the Labour Court had ful
jurisdiction to consider as to whether the termnation of
the services of the workmen, was justified, and whether they
were entitled to either reinstatenent, or any other relief,
in lieu thereof. [634B-D

JUDGVENT:
ClVIL APPELLATE JURI SDI CTI ON: Civil~ Appeal No. 752 of 1966.
Appeal by special |eave fromthe Award dated February 18,
1965 of the Labour Court, Assamin Reference No. 38 of 1962.
H R Gokhale, G L. Sanghi and K. P. GQupta, /for the
appel | ant s.
S. V. Cupte, Solicitor-General and D. N Mikherjee, for
respondent No. 1.
M M Kshatriya, G S. Chatterjee for P. K Bose,
respondents Nos. 2 and 3.
The Judgrment of the Court was delivered by
Vaidialingam J. This appeal, by special |eave, by the
wor kmen of Brahnputra Tea Estate, is directed against the
award, dated February 18, 1965, of the Labour Court, Assam
in Reference No. 38 of 1962, holding that the Reference has
becore i nfructuous.
The circunstances. under which the Reference was nade, by
the CGovernnment of Assam nmmy be stated. The Brahnputra Tea
Estate (hereinafter called the Tea Conpany), conprised of
three gardens, viz., Negheritting, Rangamati and M ssamara
Tea Estates, wth their outer-gardens, were owned and
managed by Brahnputra Tea Co. (India) Ltd. The Tea Conpany
had incurred very heavy liabilities; and hence, on Novenber
6, 1956, it created an equitable nortgage, by deposit of
title deeds, in favour of the Eastern Bank Ltd.,
(hereinafter called the Bank). The gardens, nmentioned
above, fornmed part of the security covered by the -equitable
nort gage. This nenmorandum of equitable nortgage was
regi stered on Novenber 26, 1956. As the Tea Conpany failed
to nmmke paynent of the noney due to the Bank, the latter
filed Suit No. 21 of 1957, in the Court of the Subordinate
Judge, Upper Assam District Jorhat, for enforcing its
rights, under the equitable nortgage. A prelimnary decree




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of 8

was passed, on February 21, 1958; this was followed, by a
final decree, on Septenber 19, 1960.

L/ J(N) 76SCl - - 14( a)
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In the neantinme, on Septenber 16, 1958, the Calcutta High
Court had ordered the wi nding-up of the Tea Conpany, because
of ~certain defaults nmade by it. M. D. A Watherson, of
the Bank, who had been appointed, by.the,Jorhat Court, as
Recei ver of the Tea Gardens, by his letter. dated Decenber
30, 1958, intimated the Superintendent of the Tea Gardens,
about the w ndi ngup order, passed by the Calcutta Hi gh Court
on Septemnber 16, 1958, and stated that the wi nding-up order
operated as a statutory ’'notice of discharge, of al
of ficers and enpl oyees of the Tea Conpany; neverthel ess, the
Receiver stated that he desired to offer enploynent to al
the nenbers of the staff who were enployed in tile Tea
Gardens on Novenber 18. 1958, with the exception of fifteen
enpl oyees, mentioned by him The Superi nt endent was
requested to obtainthe consent of the nenbers of the staff,
regardi ng the of fer made by the Receiver.

It may be stated, at this stage, that the fifteen enpl oyees,
who were excluded in the letter of the Receiver, were the
persons, whose clains were referred, by the Governnent of
Assam to; the Labour Court. in Reference No. 38 of 1962.
The Superintendent, in his turn, sent communication, dated
January 19, 1959, 'to the various wor kmen, of fering
enpl oynment, on behal f of the Receiver, and requesting them
to intimate acceptance; but, so far as the fifteen workmnen,
referred to above, were concerned, the Superintendent sent

conmuni cat i on. to each of ~“them on August 21, 1961
termnating their services, with one nonth’s notice. The
wor kmen concerned were also promsed to be paid t he
Provi dent Fund amounts that mght stand to their credit. It

was specifically stated, by the Superintendent, that the
conmuni cati on was being sent, by him on behalf of tile
Recei ver of the Tea Conpany and that the term nation of the
services of the worknmen was because of their age.

The Assam Chah Karmachari Sangha (hereinafter called the
Kar ni achari Sangha) conplained to the Conciliation Oficer

Assam stating that the termnation of the services of the
fifteen worknen, concerned, was illegal and -arbitrary.
Though tile Conciliation Oficer appears to have taken sone
steps to effect conciliation, he could not proceed further

because the Superintendent of the Tea Gardens regretted his
inability to participate in the conciliation proceedings, as
he had not been authorized to do so, by the Receiver of the
Tea gardens. Neverthel ess, the Conciliation Oficer, on
Sept enber 18, 1961, wote to the Recei ver, direct,
suggesti ng paynent of conpensation to the worknmen concerned;
but that suggestion was riot accepted. by the Receiver,

On February 18, 1961. the Bank assigned all its- rights,
under the nortgage dated Novenber 6, 1956 and the decree in
Suit No. 21 of 1957, in favour of Ms Shaw Wallace & Co.
Ltd. The Registrar of Conpanies, Wst Bengal, Calcutta, —in
or about 1960,
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had filed a petition, in the Calcutta H gh Court for the
wi ndi ng-up of the Tea Conpany, as it had failed to conply
with certain statutory requirenments. By order dated June
16, 1961,the Calcutta H gh Court ordered the wi nding-up of
the Tea Conpany. and appointed Shri H K Ganguli, the
Oficial Liquidator of the Hgh Court, as the Oficia

Li qui dator of the Tea Conpany. On Septenber 19, 1961. the
Calcutta High Court passed an order, wthdrawning to its
file, suit No. 21 of 1957, fromthe Jorbat Court, and the
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said suit was nunbered as Transfer, Conpany Suit No., 7 of
1962. On Cctober 5, 1961. the Calcutta H gh Court directed
the substitution of the name of Ms Shaw Wal | ace & Co. Ltd.
in (lie place of the Eastern Bank Ltd., in the suit; and it
al so appointed Shri K C Ganguli as Receiver of the Tea
Gardens in the place of the Receiver appointed by the Jorhat
Court. The new Receiver, Shri K. C. Ganguli, was also put
in possession and nmanagenent of the said properties.
Therefore, the position was that the Tea Conpany, whose
wi ndi ngup had been ordered, was wth the Oficia
Li qui dator. and the Tea Gardens of the conpany, were in the
possessi on and nmanagenent of tile Receiver, appointed in the
nortgage suit.

On July 27, 1962, the Governnent of Assamreferred to the
Labour Court, Assam an industrial dispute between the
management of Br ahmaputra . Tea Estate (Recei ver in
Possessi on) and their worknmen, represented by the Karanthari
Sangh. The dispute that was referred, related to the
justification,” of the action of the managenent of the Tea
Est at e, in termnating the services of t he fifteen
enpl oyees, and, as to whether. those fifteen worknen were
entitled to reinstatenment, or any other relief, in lieu
t her eof . The fifteen workmen, referred to in this
reference, are the identical workers whose services had been
term nated, by the issue of the notice on August 21, 1961
by the Superintendent of the Tea Gardens, on behalf of the
Receiver. This is the reference, which had been nunbered as
Ref erence No. 38 of 1962. W shall advert, later, to the
claims nade by the worknen, as well as the contest nade, by
the first respondent, before us. The Labour Court, on
recei pt of this reference. issued the necessary notices, on
August 26, 1962.

In the liquidation proceedings, the Cal cutta H gh Court, on
August 17, 1962, permitted the O ficial Liquidator to sel
the Tea Gardens, which were the subject of nortgage, and
also certain other itens of noveables. The Oficia
Li quidator, on the basis of this order, conveyed, by
regi stered sale deed, dated August 11. 1962, in favour of
Shri  Ram Gopal Sahariya, the first respondent herein, the
equity of redenption in the three Tea Gardens, and also
certain tractors, lorries and other itens of machinery, for
a total consideration of Rs. 5, 20,000. Thi s tota
consi deration was made Lip of Rs. 2,20,000, being the price
of the noveables and

630
Rs. 3,00,000 stated to be the value of the equity of
redenpti on. The sale, in favour of the first respondent,

was specifically by the Oficial Liquidator, acting on
behal f of the Tea Conpany, and what was conveyed in the Tea
Gardens, was the equity of redenption, owed by the Tea
Conpany, and the sale was subject to the nortgage decree and
the liabilities payable to Ms Shaw Wallace & Co., Ltd

On Septenber 18, 1962, the first respondent’s name was
ordered, by the Calcutta Hgh Court, to be included in
Transfer Conpany Suit No. 7 of 1962. The Court further’
di scharged sShri K. C. Ganguli, fromhis Receivership in the
suit, and he was also directed to deliver possession of the
three Tea Gardens belonging to the Tea Conpany, to the first
respondent . The first respondent, on his own claim by
virtue of the purchase fromthe Oficial Liquidator, has
become the sole proprietor of the Tea Gardens; he also got
actual possession of the Tea Gardens, on Septenber 21, 1962.
To resume the narrative, regarding the proceedings in Refer-
ence No. 38 of 1962, the Labour Court, as we have stated
earlier, had issued notices to the parties concerned, on
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August 26, 1962. The worknen filed a witten statenment, on
February 23, 1963. |In that statenent, they had stated that
the fifteen worknmen, concerned, had conpleted service,
ranging from8 to 47 years, in the Tea Estates, and that the
term nation of their services, by the Superintendent of the
Tea Gardens, on behalf of the Receiver, was absolutely
illegal and arbitrary. They also referred to various other
matters, which it is not necessary to advert, in this
appeal . It is enough to note that the worknen required
relief, by way of reinstatenent

On June 27, 1963, one K. A Middu, as Superintendent of the
Tea Estates, filed a witten statement, on behalf of the
managenent. He has stated therein. that the services of the
fifteen enployees were term nated on account of their age,

and al so because sonme of themwere too ill to be continued
in service. He has adverted to the fact that two of the
wor kmen had expressed a desire to retire voluntarily, from
servi ce. It is further stated therein, that, as the
enpl oyees concerned were 60 years or nore, of age, it was

not possible to continue themin service. Again, the action
of the Receiver, who was in managenent of the Tea Gardens,
in terminating the services of the workmen, was also be
justified.

The worknen filed an additional witten statenment, on Sep-
tember 2, 1963, controverting the allegation that they were
either too ill or they had conpl eted 60 years of age. They
again reiterated that the stand, taken by the managenent,
was absolutely illegal and the Receiver bad no right to
aut horize the term nation of their services.
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On July 18, 1964/ Septenber 10, 1964, Shri R G -Sahariya, as
sole proprietor of the Tea Estates, filed "an additiona

witten statenent, before the Labour Court, on behalf of the
incom ng nmanagenent. He has referred therein to the fact
that the Tea Estate was no longer ~in the hands of a
Receiver, and its managenent had vested in him as sole
proprietor. He has further referred to the fact that there
is no continuity between the present managenent of the Tea
Conpany, represented by him and that of the past, when the
Tea Gardens were owned by the Tea Conpany and were  managed
by the Receiver, appointed by the Court. He then refers to
the purchase made by him on August 18, 1962, from  the
Oficial Liquidator of the Tea Conpany, of the equity of
redenmption in the Tea Gardens. He has further stated that
the services of the worknen concerned, had been termnated
by the Superintendent of the Tea Gardens, acting on behalf
of the Court Receiver, as early as August 21, 1961, |ong
before the Tea Estates were purchased by him

Shri  Sahariya has further stated that, on July 27, @ 1962,
when the Government of Assam nade the present Reference, the
incom ng nmanagenent was nowhere in the picture and- it was
not, in any nmanner concerned with the claimof the worknen,
inasmuch as it had no liability, whatsoever, towards 'them
He averred that he had not purchased the Tea Estates wth
the goodwi Il of the Tea Conpany, or, as a running concern

Therefore, on all those grounds, he urged, that he was, in
no manner, bound to reinstate or to conpensate for the 1o0ss
of enploynent of the workmen, concerned. |In fact, he has

specifically prayed that an order may be passed, by the
Labour Court, that the dispute, referred to it, by the
Government of Assam has | apsed.

The Labour Court, in its order under attack, has taken the
view that the services of the worknen concerned, have been
term nated, under instructions of the Receiver of the Tea
Gardens, appointed in the suit, long before the first
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respondent became owner of the Tea Gardens. It is also of
the view that "the Brahnputra Tea Estate (Receiver in
possession)". is the only party inpleaded, and the new

managenment, viz., the first respondent, has not been brought
on record, nor was it a party to the reference, made by the
State Government. The purchase of the Tea Gardens, by the
first respondent, does not show that the latter has taken
over any liabilities, of the previous nanagenent, wth
regard to the clains of the worknmen, and that there has been
no purchase of the goodwi Il of the Tea Conpany. On these
grounds, the Labour Court held that no relief could be
granted, as against the first respondent, and that the
reference itself had becone infructuous.

M. Gokhale. |earned counsel for the worknen-appellants.
raised two contentions before us: (i) that the view of the
Labour Court, that the first respondent is not I|iable for
the clains of the
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wor knmen, i's erroneous; and (ii) that even if it is held that
the first respondent is not liable, the Labour Court, which
had anple jurisdiction, in this regard, should have issued
notice, either to the Receiver, appointed in the suit, or
the Oficial Liquidator, to the both of them and proceeded
to investigate and adjudicate upon the clainms of the
wor kren. In this/connection, M. CGokhal e pointed out that
the docunment of purchase, by the first® respondent, would
clearly show that the Oficial Liquidator ha(l)realised a
sum of Rs. 5,20,000, as sale consideration, and there might
al so be other assets of the -conpany; if a pr oper
adjudication, in the presence of those parties, had been
made, and relief granted to the worknmen, they  would have
been in a position to enforce their clains, as against these
amounts and assets of the conpany.

The |learned- Solicitor Ceneral. appearing on behal f of the
first respondent, wurged that his client was not, in any
manner, answerable to the clainms made, by the workmen. The
first respondent was not the successor-in-interest of the
Tea Conpany-, nor did he claimthrough the Receiver, who wag
one of the parties to the Reference, before the Labour
Court. Even if the Tea Company could be considered to be a
party to the Reference. his client Could not be -considered
to be a successor-in-interest of the Tea Conpany, because,
he had purchased only sone of the assets belonging to the
said conmpany, by virtue of the sale. The docunent  of
purchase, by the first respondent. would clearly show that
he has not taken over any other liabilities of the Tea Com

pany, in that regard-. The learned Solicitor Genera
further pointed out that the renmedy. iif ~any. of. the
appellant, if so advised, was only to proceed against ' the

Receiver, or the Oficial Liquidator; even if it be held
that the ownership or managenent of the undertaking had been
transferred in favour of the first respondent, the rights of
the workmen would have to be worked out, as against the
Receiver, or the Oficial Liquidator, under s. 25FF, of the
I ndustrial Disputes Act, 1947 (Act XIV of 1947) (hereinafter
called the Act), inasnmuch as there was nothing to show that
the transfer, in this case, came within the proviso to that
section.

W are in agreement with the contentions of the |[earned
Solicitor GCeneral that the view of the Labour Court, that
the first respondent is not liable to answer any of the
clains of the worknen concerned, is perfectly justified.
From the various facts, given above, it will clearly be seen
that the order terminating the services of the workmen, was
made on August 21, 1961, by the Superintendent of the Tea
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Gardens, under instructions from The Receiver appointed by
the Jorhat Court, in the nortgage suit. On Cctober 5. 1961
the High Court had appointed a Receiver, for the Tea
Gardens. as separate fromthe Tea Conpany, in the suit,
Transfer Conpany Suit No. 7 of 1962. The order, referring
the dispute to the Labour Court was made, by the CGovernnent,
on July 27, 1962, The 1st respondent, admittedly,
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was not in the picture, on these various dates. It cannot
al so be stated, having due regard to the various recitals,
contained in the sale deed, dated August 11, 1962, and
considered, in the light of the principles, laid down by
this Court, in Anakapalla Cooperative Agricultural &
Industrial Society Ltd., v. Workmen(l), that the first
respondent is the successor-in-interest of the Tea Conpany.
What was purchased, by the first respondent, was only the
equity of redenption in a part of the assets of the Tea Com
pany, in respect of which the O ficial Liquidator was stil
functioning. Therefore, the learned Solicitor- General is
perfectly justified in his contention that the first
respondent . cannot be considered to be a successor-in-
interest of the Tea Company nor can he be considered to
claim through the Receiver, or Liquidator. Even on the
basis that the first respondent is considered to be a
person, to whomthe ownership of the undertaking has been
transferred, it will be seen that the clains of the worknen
will have to be considered. as against the Tea Conpany, in
accordance with s. 25FF of the Act, when its proviso cannot
be i nvoked.

Learned counsel, for the appellant, has not been able to
satisfy us that the transfer, in this case, in favour of the
respondent, cones wthin the proviso to s. 25FF. The
appel | ant s, ,is laid down by this Court, under t he
circunstances, in the decision referredto above, will not
be entitled to claimreinstatement, as against the first
respondent . Section 25FF was first introduced in the Act,

by the Industrial Disputes (Anendnent) Act, 1956 /(LXI of
1956), and, in its present form it has been substituted, by
the Industrial Disputes (Anendnment) Act, 1957 (Act XVIll of
1957). Section 25F was in force, on August 21, 1961, when
the services of the worknmen were term nated, and s, 25FF
had(1) cone into effect |ong before the purchase, by the
first respondent of the Tea Gardens; and, we have already
shown, that there is no liability, so far as the first
respondent is concerned. Therefore, the first contention of
M. Cokhale, will have to be rejected.

But we are inpressed by the second contention of M.
CGokhal e, that the Labour Court should have issued notices to
the Receiver, or Oficial Liquidator. or to both, as it/ was
entitled to. and proceeded to consider, as to whether any
reliefs Could be granted to the appellants. In this
connection, counsel pointed out that s. 18 of the Act
clearly visualizes parties being summoned’, to appear, by

the Labour Court, in proceedings, as parties to the
di sputes, in which case, the award nmade, will be binding on
them also. In this appeal, before us. the Tea Conpany, in

Li quidation, and the Oficial Liquidator of the Tea Conpany,
figure as respondents Nos. 2 and 3, respectively, and are
represented by same counsel. Learned counsel, appearing for
those parties, pointed out that the O ficial Liquidator may
have various def ences,

(1) [1963] Supp. 1 S.C R 730.
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available to him if any claimis sought to be enforced
against the conpany, in |liquidation, or the Oficia
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Li qui dat or. Those matters do not arise for consideration

at this stage, in this appeal, because the <claim of the
appel l ants, as against those persons, remains yet to be
consi dered by the Labour Court.

We are satisfied that, even after negativing the clains, of
the workmen, as against the first respondent, the Labour
Court should not have nmerely closed the proceedings, by
hol ding that the reference has |apsed. On the other hand,
t he Labour Court should have issued notices to the Receiver,

or the Liquidator. or to both, and, in their presence,
should have considered the question as to whether the
workmen were entitled-to claimany relief. In fact, the
order of reference also clearly shows that the Labour Court
will have full jurisdiction to consider as to whether the
term nation, of the services of the worknen concerned, is
justified and, whether they are entitled to ei t her
reinstatement, or-any other relief, in lieu thereof. When
the proceedings are being dealt with, afresh, as against the
parties indicated above, the Tribunal will bear in mnd the
observati'ons nade above, and consider the nature of the
relief, if _any, that may be granted to the wor knmen
concer ned- . We nmeke it clear, that if and when either the
Receiver, or the Tea Conpany, in Iliquidation, or the
Oficial Liquidator, or all of them are brought before the
Labour Court, they will be entitled to raise any plea in
defence of the claimof the worknen, that may be avail able
to them in |aw In that adjudication, the first

respondent herein, wll be conpletely out of the picture, as

no relief can be clainmed by the workmen, = against him
Further, if the claimof the workmen, is that their services
have been di spensed with, by way of retrenchnent, that claim

will have to be adjudicated in accordance with s.  25F,  of
the Act. |If, on the other hand, their claimis based, on
the event of a transfer having been effected, that ' claim
wi Il have to be adjudicated, under s. 25FF of the Act. Al

these aspects wll have to be properly considered, and

adj udi cat ed upon, by the Labour Court.

In the result, while confirmng the findings of the Labour
Court, that the first respondent is not answerable for any
of the clains of the worknmen, the award, dated February 18,
1965, is set aside and the Labour Court is directed to take
up the Reference, over again, for being dealt with, afresh,
inthe light of the directions contained above. The ~appea
is allowed, to the extent, indicated above, and -in other
respects, wll stand dism ssed as agai nst -~ 1st respondent.
Parties will bear their own costs, in this appeal

Y. P. Appeal allowed in part,
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