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ACT:

H ndu Law. H ndu governed by his personal branch of
| aw-M gration cannot be presumed but to be established by
evi dence.

I ndi an Evidence  Act: Sections 37, ~ 57, 8l--Statenents
made i n Government' Gazetteer--Adm ssibility as evidence.

HEADNOTE:

One Hariba Bhagwat had a son Appaj i and daughter Baja-
bai. Appaji in turn had a son Rakhmaji and a daughter Bhi ku-
bai, the plaintiff who had flied a suit for possession and
mesne profits of two houses. The suit was decreed by the
Trial Court but on appeal reversed by the High Court. The
Legal representative of the plaintiff then preferred this
appeal by special |eave confined to one of the houses, the
parties having settled their dispute regarding  the other
house.

Baj abal and her husband Ganpat Rao Page being issuel ess
had adopted Rakhmgji. Al of them belonged to villages
situated in Ahnednagar District of Bonbay Province, and are
Dhangars (Shepards) by caste but had migrated to Indore.  On
Rakhmaji’'s death Sonubai his childless wi dow succeeded to
the properties as limted owner. She gifted the suit proper-
ty i.e. house No. 88 to Shanker Lanke a Brahnmin, the first
defendant by a registered gift deed dated Cctober 31, 1944.
Shanker Lanke in turn hypothecated the House to one Hra
Lal, the first respondent on Septenber 21, 1948. ~ Sonuba
died in 1947.

The case of the plaintiff was that the fanmily is gov-
erned by the Bonbay School of H ndu Law wherein female
Bandhu is an heir and thereby she was entitled to succeed to
the estate of Rakhmaji; Sonubai, the issueless w dow  of
Rakhmaji as limted owner had no power to dispose of the
properties, so the gift deed and nortgage are void and do
not bind her and the respondents are in unlawful possession
as trespassers. The material defence relevant for the dis-
posal of this appeal is that the persons concerned are
governed by the Banaras School of Hi ndu Law under which a
femal e bandhu is not an heir. Hiralal’'s case was that he had
no objection to hand over the possession provided he was
paid the consideration of Rs. 12,000 borrowed by Shanker
Lanke, the donee.
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The Trial Court cane to the conclusion that the parties
are governed by the Bonbay School and not the Banaras Schoo
,of H ndu Law and the plaintiff is the heir of Rajkhmji.
The gift deed was declared void and not binding on the
plaintiff and the suit was decreed and the claimfor refund
of the nortgage noney was rejected. Hira Lal appealed. It
was contended before the High Court that the plaintiff’'s
famly belonged to Dhangar caste, being migrants from UP
(Mathura) to Aurangabad fromwhere they had migrated to
Central Province (now Madhya Pradesh) and were governed by
the Banaras School of H ndu Law. This contention found
favour with the H gh Court which placing reliance solely on
the recital of the Gazetteer concluded that the parties had
m grated from Mathura and t hereby they were governed by the
Banaras School of Hindu Law under. which the fenmale Bandhu
is not an heir to succeed to the estate of the last male
hol der. Reversi ng the decree passed by the Trial Court, the
suit was disnmissed

This ‘Court in allow ng the appeal by the | egal represen-
tative of the plaintiff,

HELD: In India a H nduis governed by his persona
branch of | aw which he carries with himwhere ever he goes.
But the law of the province wherein he resides prima facie
governs himand in/this case and to this extent only the | aw
of domicile is of relevance or inportance. But if it 1is
shown that a person cane from anot her Provi nce, the presunp-
tion wll be that he is governed by the law or the specia
custom by which he woul d have been governed in his earlier
hone at the time of mgration. [767B-C

M gration is changing one’s abode, quitting one’'s place
of birth and settling permanently at ~another place. The
burden of proving migration |lies on the person setting up
the plea of migration. Mgration can not be presuned but it
mast be established by abduction of evidence. [764D G

Section 37 of the Evidence Act 1872 postul ates that any
statenment nmade in Govt. Gazette of a public nature is a
rel evant fact. Section 57(13) declares that on all' matters
of public history, the Court may resort for Jits aid to
appropriate books or docunments of reference and section 81
draws a presunption as to the genui neness of Gazettes conming
from proper custody. [764H, 765A]

The State of facts contained in the official Gazetteer
nmade in the course of the discharge of the official duties
on private affairs or on
761
historical facts in some cases is best evidence of facts
stated therein and is entitled to due consideration but
should not be treated as conclusive in respect of natters
requiring judicial adjudication. [766B-C

The onus lies on the person alleging that the famly had
renounced the law of the origin and adopted that prevailing
in the place to which he had mgrated. The plaintiff and her
famly on mgration from Ahnednagar carried with them to
I ndore their personal |aw, nanely the Bonbay School of Hindu
Law under which a Hndu fenale is recognised to be an heir
to last nmale holder of the Estate and takes the property as
an absolute owner. The Plaintiff being the only nearest
bandhu of Rakhmaji, is entitled to succeed to his estate as
an heir and thus entitled to the possession of the House in
guestion with nmesne profits. [767D;, 768B; A]

Keshao Rao Bapurao & Anr. v. Sadasheorao Dajiba, AR
1938 Nagpur 163; Rajah Mattu Ramalinga Setupati v. Peria-
nayagum Pillai, [1873-74] L.R 11A 209 at p. 238; Martand
Rao v. Ml har Rao, [1927-28] L.R 551 A 45 at 48; Arunachel -
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| am Chetty v. Venkatachellapathi GQuru Swam gal, [1919] L.R
46 | A 204; Narayan Bhagwantrao Gosavi Balajiwale v. Gopa

Vinayak Gosavi & Os., [1960] 1 SCR 773 at p. 788; The
Poohari Fakir Sadavarthy of Bondilipuramv. The Conm ssion-
er, H ndu Religious & Charitable Endownents, [1962] Suppl. 2
SCR 276: Mahant Shri Srinivasa Ramanuj Das v. Suraj narayan
Dass & Anr., [1966] Snpp. SCR 436 at p. 447; Balwant Rao &
Os. v. Bali Rao & Os., AIR 1921 P.C. 59; Udebhan Rajaram
v. Vikram Ganu, AIR [1957] M P. 175; Bhagirathibai v. Kah-
nujirav, |ILR 11 Bonbay 285; Grdhari Lall Roy v. The Benga

Covernment, [1867-79] More’s Indian Appeals 448 and Mit hus-
wam Midaliyar & Os. v. Sunanedu Mit hukumaraswam  Muddal i -
yar, [1895-96] LR 23 I A 83, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 322 of
1973.

From' the Judgnent and Order dated 4.12.1970 of the
Madhya Pradesh Hi gh Court in First Appeal No. 90 of 1962.

Awadh Bi han Rohtagi s Vivek Ganbhir and S. K Ganmbhir for
the Appell ants.
U R Lalit and G B. ‘Sathe for the Respondents.
The Judgrment of the Court was delivered by
762

K. RAMASWAMY, J. 1. This appeal by special |eave by the
legal representatives of the plaintiff, Bhikubai, arises
fromdecision in First Appeal No. 90/62 of the H gh Court of
Madhya Pradesh, |ndore Bench, dated July 18, 1982 reversing
the decree of the trial court'in OS. No. 29/51 filed for
possession and nmesne profits of two houses, Nos. 88 of 89
situated at Nandlalpura, |Indore City, nentioned in the
pl ai nt’ schedule. In this appeal, we are only concerned wth
House No. 88 as the parties have settled their  dispute
regarding to the other house. The admitted facts are that
one Hari ba Bhagwat of Muza Pisore village had a son by nane
Appaji and a daughter Bajabai. Appaji in turn had'a son by
name Rakhmaji and a daughter Bhikubai (the plaintiff).
Baj abai was nmarried to Ganpatrao Page of Madhavagoan vil -
| age. As they were issuel ess they adopted Rakhmaji. Both the
villages are situated in Ahmednagar District of Bonbay
Provi nce. They are Dhangars (Shepard) by caste. Al of them
mgrated to Indore. Rakhmaji died in 1918 and Sonubai his
childl ess w dow succeeded to the tw houses and other
properties as linmted owner. She gifted House No.~ 88 to
Shankar Lanke, a brahmin, first defendant by a registered
gift deed dated October 31, 1944 wunder Ex-DI-5. Shankar
Lanke in turn hypothecated House No. 88 to Hiralal, fifth
defendant/first respondent on Septenber 21, 1948 / under
Ex-5-D3. Sonubai died on March 11, 1949. Rakhmaji ~-was the
natural brother of Bhikubai, but by operation of |aw nanely
adoption, he becane her father’s sister’s son, i.e. a ‘band-
hu. The case of the plaintiff was that the famly is  gov-
erned by the Bonbay School of H ndu Law wherein fenale
bandhu is an heir and thereby she was entitled to succeed to
the estate of Rakhmaji. Sonubai, as limted ower, had no
power to dispose of the properties by way of gift and so the
gift deed and the nortgage are void and do not bind her. The
respondents are in unlawful possession as trespassers. The
suit was resisted by the first defendant, the donee, on
di verse grounds. The nmaterial defence relevant for the
di sposal of this appeal is that the persons concerned are
governed by the Banaras School of Hi ndu Law under which a
femal e bandhu is not an heir, Hiralal’'s case was that the
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nortgage was for consideration and that he had no objection
to hand over the possession of the property provided the
consideration of Rs. 12,000 borrowed by Shankar Lanke was
paid to him

2. The trial court framed as many as 14 issues wth
sub-issues on each count. It found on issue No. 6a, which is
material for the purpose of this case, that the parties are
governed by the Bonmbay School, and not the Banaras School
of H ndu Law, the plaintiff is the heir of Rakhmaji as his
not her’ s brother’s daughter, and though the consi -

763

derati on was paid under the nortgage obtained by Hiralal, it
was not taken after due inquiry about existence of |ega
necessity and in good faith. The gift deed was decl ared void
and does not bind the plaintiff. The plaintiff was held
entitled to possession and mesne profits. The claim for
refund of the nortgaged nmoney was rejected. Accordingly, the
suit was  decreed. Hralal and another filed the appeal
Shankar Lanke did not file any appeal. It was contended
before the H gh Court that the plaintiff's famly bel onging
to Dhangar caste were migrants fromU. P. (Mathura) to Auran-
gabad fromwhere they had further migrated to Central Prov-
i nce (now Madhya Pradesh). They are governed by the Banaras
School of Hindu Law. There is no proof that they abandoned
the personal |aw, 'nanely, Banaras School of H ndu Law, and
adopted Bonmbay School of H ndu Law. Thi's contention found
favour with the H ndu Court, which relief upon the statenent
made in Indore State Gazette of 193 1 at page 20, wherein it
was claimed to have been recorded that Hol kars belonged to
Dhangar caste and it woul d appear that they were originally
residents of the country-side around Mathura and they m -
grated to Aurangabad District and thereafter Phaltan Parga-
na. At page 90, it was nentioned about Dhangars in' genera
and that in Indore Shepard caste was the ruling fanmly. Mny
of the Dhangars were Shivail’'s trusted Maoles wused for
Gureilla warfare. 1In donestic life as also in |anguage,
dress and food they closely resenble the Marathas, though in
the caste scale their positionis lower. Their ‘deity is
Khandoba. The Hi gh Court also found that the parties, name-
ly, Rakhmaji’'s father and Ganpatrao Page were residents of
Ahmednagar District. Their family God is Ml har Jijori,
which is situated in the District of Poona. They mgrated
from Maharashtra to Indore. This finding is based on the
evidence of, not only the plaintiff (PW4), but also the
adni ssion nmade by the defendant No. 1 and his witness, D W
No. 8- Placing reliance solely on the recital in the |Indore
State Gazette, it was concluded that the parties had m grat-
ed from Mathura and thereby they are governed by the Banaras
School of Hindu Law, under which the fenmal e Bandhu is not an
heir to succeed to the estate of the last nmale holder
Alternatively, it also found that even applying the Bonbay
School of H ndu Law (Mtakshara), the plaintiff had not
established that she was an heir to Rakhmaji. Accordingly,
the appeal was all owed.

3. At the outset, it is made clear that neither Hiralal
nor Shankar Lanke pleaded that the plaintiff or her ances-
tors had migrated from Mathura and settled down in Ahnedna-
gar District. The specific plea of the plaintiff in para-
graph 5 of the plaint that they were original residents of
Ahrmednagar District was not disputed. Hrala
764
did not also plead that the Banaras School of H ndu Law
woul d apply to the plaintiff’'s famly. Shankar Lanke vaguely
pl eaded this but adduced no evidence in proof thereof. Both
the Courts have concurrently found that the plaintiff,
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Rakhmaji, and Ganpatrao Page are Dhangars by caste; their
famly God is Khandoba of Jijori; their nanners and custons
were also of Maharashtrian, vide D.W 8 Khsunrao; and the
H gh Court also further found that, "Undoubtedly true that
the customs, manners, marriages and the way they worship the
God are all the sane as that of Maharashtrians or of the
Mar at has." But the custons, dress, |anguage and nmanners nay
not by thensel ves show that person migrating from Mathura
has given wup the law of origin, though they are relevant
facts. It rmust also be proved that in a particular case that
they have given up their law of origin, i.e. the Banaras
School of Hindu Law, and adopted the |aw of domicile, i.e.
the Bonbay School of Hindu Law. Accordingly, it was held
that the parties are governed by the Banaras School of Hi ndu
Law.

4. Mgration is changing one’'s abode, quitting one’'s
pl ace of abode and settling permanently at another place.
The burden of proving mgration lies on the person setting
up the plea of mgration. As seen the respondents neither
pl eaded nor proved that the plaintiff's famly mgrated from
Mat hura to Ahmednagar in Bonbay Presidency. Wen the plain-
tiff was examined as a witness no attenpt Was nmade to elicit
from her that they or their ancestors were migrants from
Mat hura and settled down in Ahnednagar. On the other hand
the specific plea/of the plaintiff in her plaint that they
were the original residents of Ahnednagar District renained
undi sputed. In Hindu Law by Raghavachariar,” 8th Edition
1987 edited by Prof. S. Venkataraman who was hinmself an
authority on H ndu Law, in paragraph 32 stated that a fam -
ly's original place of abode can be inferred fromthe Chief
characteristics of the famly. I n Keshao Rao Bapurao & Anr.
v. Sadasheorao Dajiba, AR 1938 Nagpur 163. Vivian Bose, J.,
as he then was, held that wherever a famly is found ' cling-
ing to its individuality and retaining its identity as
Maharashtrian, it nust be presumed until the contrary is
shown that it hailed fromthe race of group of people known
as Maharashtrians and carried the | aw of Mharashtra wth
them Thus, it is clear that migration cannot be  presuned
but it rnust be established by abduction of evidence. The
guestion then arises is whether the recital inIndore State
Gazette relied on, at the appellate stage, can formthe sole
base to establish that the plaintiff's famly were the
mgrants from Mathura in U P. Section 37 of the Evidence
Act, 1872 postul ates that any statement nade in a Gover nnent
Gazette of a public nature is a relevant fact. Section
57(13) decl ares
765
that on all matters of public history, the Court may resort
for its aid to appropri ate books or docunents of . reference,
and Section 81 draws a presunption as to genuineness of
Gazettes comng from proper custody. Phipson on “Evidence,
The Common Law Library (Thirteenth Edition) at page 510
par agraph 25.07 stated that the CGovernment Gazettes ......
S e are admi ssible (and sonetimes concl usive)
evidence of the public, but not of the private matters
contained therein. |In Rajah Muittu Ranmalinga Setupati V.
Perianayagum Pillai, [1873-74] L.R 1 IA 209 at p. 238 the
Judicial Committee, while considering the reliability of a
report sent by the District Collector to the Comm ssioner
about the managenent of a tenple, held that when the reports
express opinions on the private rights of parties, such
opi nions are not to be regarded as having judicial authority
or force. But being the reports of public officers made in
the course of duty, and under statutory authority, they are
entitled to great consideration so far as they supply infor-
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mation of official proceedings and historical facts, and
also in so far as they are relevant to explain the conduct
and acts of the parties in relation to them and the pro-
ceedi ngs of the CGovernnent rounded upon them Sane view was
reiterated in Martand Rao v. Mal har Rao, [1927-28] L.R 55
A 45 at 48 on the question of reliability of officia

reports relating to succession to a Zam ndari, and held that
“their Lordships consider it necessary at the outset to
point out that, though such official reports are valuable
and in nmany cases the best evidence of facts stated therein

opi nions therein expressed should not be treated as concl u-
sive in respect of matters requiring judicial determ nation

however, em nent the authors of such reports nmay be. In
Arunachel |l am Chetty v. Venkatachellapathi Guru Swam gal,
[1919] L.R 46 I A 204 it was held that while their Lordships
do not doubt that such a report (lnamregister) would not
di spl ace actual and authentic evidence in individual cases;
yet the Board, when such is not ‘avail able, cannot fail to
attach the utnost importance, as part of the history of the
property, to the information set forth in the Inamregister.
This view was followed by this Court in Narayan Bhagwantrao
Gosavi Balajiwale v. CGopal Vinayak Gosavi & Ors., [1960] 1
SCR 773 at p. 788. Same is the view expressed in The Poohari

Fakir Sadavarthy of ‘Bondilipuramv. The Conmm ssioner, Hindu
Rel i gious & Charitable Endowrents, [1962] Suppl. 2 SCR 276
and held that Inamregister is of great evidentiary value
but the entries cannot be accepted onthe face val ue w thout
giving due consideration to other evidence on record. In
Mahant Shri  Srinivasa Ramanuj Das v. Surajnarayan Dass &
Anr., [1966] Supp. SCR 436 at p. 447 relied on by Shri

Lalit, |earned senior counsel for the respondents, it was
held that the statenents in the Gazetteer can be consulted
on matters of public history. This is also

766

the case relating to entries in InamRegister. Inam Fair
Regi sters are maintained while exercising the statutory
power and the entries were madein the relevant colums
during the course of discharging official duties and so they
are entitled to weight and great consideration, ~while as-
sessing the evidence. Therefore, this Court did not lay any
rule contrary to what has been laid by the Judicial Commt-
tee or by this Court in the decisions referred to hereinbe-
fore.

5. The Statenment of fact contained in the officia
Gazette made in the course of the discharge of the officia
duties on private affairs or on historical facts in sone
cases is best evidence of facts stated therein and is enti-
tled to due consideration but should not be treated as
conclusive in respect of matters requiting judicial adjudi-
cation. In an appropriate case where there is some evidence
on record to prove the fact in issue but it is not suffi-
cient to record a finding thereon, the statement of | facts
concer ni ng managenent private tenples or historical facts of
status of private persons etc. found in the Oficial Gazette
may be relied upon wthout further proof thereof as corrobo-
rative evidence. Therefore, though the statement of facts
contained in Indore State Gazette regarding historical facts
of Dhangars’ social status and habitation of them may be
relevant fact and in an appropriate case the Court nay
presune to be genuine without any further proof of its
contents but it is not conclusive. Were there is absolutely
no evidence on record in proof of the mgration of the
famly of the plaintiff or their ancestors from Mathura
area, the historical factum of sone Dhangars having m grated
fromU P. and settled down in Aurangabad District or in the
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Central Province by itself cannot be accepted as sufficient
evidence to prove mgration of the plaintiff famly. Further
no evidence was placed on record connecting Holkars of
I ndore with Dhangars of Bombay Province. Shri Lalit, |earned
counsel, admts that the statement of facts of Dhangars
contained in Indore State Gazette is not conclusive evidence
but he says that it may be taken into account as evidence
connecting the famly of the plaintiff. In the absence of
any evidence proving mgration of the famly of the plain-
tiff or their ancestors fromMathura to Ahnmednagar, the
historical factum of the migration of Dhangars from U P

State nmentioned in Indore State Gazette is of little assist-
ance to the respondents so as to hold that they carried with
themto Indore the Banaras School of H ndu Law prevailing in
Utar Pradesh. Even as regards the Dhangars as mgrants,

Thurston on Caste and Tribes of Southern India in Vol. |I1]

p. 167 stated that the statenent of the census Report of 190
1 establishes that Marathi Caste of Shepard are Dhangars and
their hone speech is Marathi and they are the residents

767

O Bonbay Presidency. It -would, thus, show that even in
1901, Dhangars were held to be original Mrathis of Bonbay
Presi dency. W, therefore, hold that the case before us that
Bhi kubai, the plaintiff, and her famly had mgrated from
Mat hura to Ahnednagar District in Bonbay Presidency has not
been proved and adnmittedly, they mgrated from Ahnednagar to
| ndor e.

6. In India a H.ndu is governed by his personal branch
of | aw which he carries with him wherever he goes. But the
aw of the province wherein he resides prinma facie governs
him and in this senseand to this extent only the |aw of
domicile is of relevance or inportance. But if it is shown
that a person cane from another Province, ~the presunption
will be that he is governed by the law or the special custom
by which he woul d have been governed in his earlier honme at
the time of mgration. An inference of mgration can well be
made fromthe known facts of the/chief characteristics of
the famly, the | anguage, observance of custons and 'rites
though they are not sufficient to prove that they are gov-
erned by a particular school of |aw  The presunption can be
di spl aced by showing that the imm grant had renounced the
aw of the place of his origin and adopted the law of the
pl ace to which he had mgrated. The onus lies on the ~person
alleging that the fanmily had renounced the |aw of its origin
and adopted that prevailing in the place to which he had
m grated vide Hi ndu Law by Raghavachariar, Eighth -Edition
para 32 at pages 30 & 31. The sane view was  expressed in
Mulla’s H ndu Law, edited by Justice S.T. Desai, 15th Edn.
in para 13A and 14. In Hindu Law By S.V. Gupta (Vol. 1,
Third Edition p. 50) Art. 10 it is stated that in case of
mgration of a Hndu fromone part of India to another, it
is presumed that he and his descendants continue to be
governed by the Ilaw of the school to which he belonged
before mgration. Such presunptions are rebuttable. In
Bal want Rao & Ors. v. Baji Rao & Ors., AR 1921 PC 59. Lord
Dunedin speaking for the Board held that it is absolutely
settled that the law of succession in any given case is to
be deterni ned according to the personal |aw of the individu-
al whose succession is in question. In that case it was
found that Bapuji’s ancestors at one tine lived in Bonbay
Province and his migration at the place of death was ob-
scured. Therefore, it was held that the original |aw that
prevailed in Bonbay Province at the time of migration gov-
erns the succession to a Maharashtra Brahmin and Bonbay
School of Mtakshara Law would apply and the daughter would
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take her father's property as an absolute owner and her
hefts al one would be entitled to succeed to her estate. This
was reiterated by Bose, J. in Keshav Rao’'s case in consider-
ing the question of mgration by a Mharashtra Brahmn
residing in Centra

768

Provinces and was held to be governed by the Bonmbay Schoo

of Mtakshara Hi ndu Law when migration is not proved in the
sense that the exact origin of the fanm ly cannot be traced.
Sane view was foll owed in Udebhan Rajaramv. Vikram Ganu

AR 1957 MP 175. Accordingly, we hold that the plaintiff and
her famly carried with themto Indore their personal |aw,
nanely, Hndu Law of the Mtakshara applicable to Bonbay
Provi nce and not Banaras School of H ndu Law.

7. The question then is whether the plaintiff is an heir
to Rakhmaji, the last nale holder of the estate left by
Sonubai, his wi dow |n Bhagirathibai v. Kahnujirav, ILR 11
Bonbay - 285 the Full Bench held that under the Hi ndu Law as
prevailing i nBonbay Presidency, a daughter inheriting from
a nother _or a father takes as an absolute estate, which
passes on _her-death to her own heirs, and not to those of
the preceding owner. Thereby Hindu fermale is recognised
under the Bonbay School of H ndu Law to be an heir to |ast
mal e holder of the estate and takes the property as an
absol ute owner. The i mmedi ate question, therefore, is wheth-
er the plaintiff is an heir as bandhu. I'n Mayne's Hi ndu Law,
12th edn., revised by Justice Alladi Kuppuswam , Chief
Justice (Retd.) of Andhra Pradesh H gh Court, in paragraph
504 at p. 735 & 736 stated the nmeaning of the word ' bandhu’
thus: The term’bandhu’ or ’'bandhava’ neant relations in
general and included both agnates and cognates though it was
sonetines confined to agnates in sone of the Snriti texts
relating to succession and gotra kinship, as for instance in
the Vishnusnriti and in sonme of the verses in Mnusnriti.

The M takshara explains that the term’bandhavas’ in the
above test of Manu neans Atma Bandhus, Pitrubandhus and
Mat r ubandhus, vide Mt. on Yajn. [1Il, 24 (Setlur edn

1169) Nar aharayya’ s transl ati on 56.

In paragraph 543, at page 761, dealing with~the third
division of heirs, nanely, 'bandbus’ and of their _enumera-
tion in paragraph 544 it was stated that the enuneration is
only illustrative, which read thus:

Para 543 "Bandhus--The third division of
heirs consists of bandhus (Table B). They -are
the sapindas related through a fenale, being
within five degrees from and inclusive of
conmon ancestor, in the line or lines in which
a female or females intervene (paras 121-126),
In the portion of his work relating to succes-
sion, Vijnanesvara styles them as sapindas of
a different gotra. The term ’'bandhu’ has
therefore acquired in the systemof the Mtak-
shara a distinctive and technical neaning and
signi fies bhinnagotra sapi ndas. They are the
769

three classes: (1) atmabandhus or one’s own
bandhus, (2) pitrubandhus or the father’'s
bandhus and (3) matrubandhus or the nother’s
bandhus. The rel evant passage in the Mtaksha-
ra is as follows: "Cognates are of three
kinds; related to the person hinself, to his
father, or to his nother, as is declared by
the following text. The sons of his own fa-
ther's sister, the sons of his own cognate
kindred. The sons of his father’'s paterna
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aunt, the sons of his father’s maternal aunt,
and the sons of his father’s maternal uncl e,
nmust be deened his father’'s cognate ki ndred.
The sons of his nother’s paternal aunt, the
sons of his nmother’s maternal aunt, and the
sons of his nmother’s maternal uncle, nust be
reckoned his nother’s cognate kindred. Here,
by reason of near affinity, the cognate kin-
dred of the deceased hinself, are his succes-
sors in the first instance; on failure of
them his father’s cognate kindred; or if
there by none, his nother’s cognate ki ndred.
This nust be understood to be the order of
successi on here intended.

Par a 544 Enuner ati on only
illustrative--Evidently, the enuneration of
t he above ni ne bandhus was not intended to be
exhaustive, but ,only illustrative. VWhen
defi ni'ng sapi nda, Vi j nanesvara says,
"So also is the nephew a sapinda rel a-
tion of his maternal aunts and uncles and the

rest, because particles of the sane
body (the mat er nal gr andf at her) have
entered into his and theirs; |ikew se does he
stand in sapinda relationship wth
pat er nal uncl es and aunt s and t he

rest. In the light of this, his definition of
bandhus or bhi nnagot ra sapi ndas nmakes it clear

that maternal aunts and uncl es and
their descendantsas well as ~paternal aunts
and their descendants are bandus and
t hat his enuneration is purely
illustrative. Visvarupa and Mtra Msra in his
Vir am trodaya recognised this by
i ncluding the maternal uncle and the
like in the term’bandhu’ purely by way of
illustra tion. Referring /'to the
mat er nal uncl e’ s sons, t he Vi rami
trodaya says that it would be extrenely im
proper that their sons-are heirs but
t hey thensel ves though nearer, are not
heirs. After some fluctuation of opinion, it

was finally settled that the enuneration of
bandhus in the Mtakshara is not exhausti ve
but illustrative only."

In paragraph 536, at page 757, it is stated that in
Bonbay, the daughters of descendants, ascendants and coll at-
erals within five degree
770
i nherit as bandhus in the order of propinquity, such as the
son’s daughter, the daughter’s daughter, the “brother’s
daughter, the father’'s sister and so on. In Raghavachariar’s
H ndu Law at page 412 in para 458, it is stated that the
daughters of descendants, ascendants and collaterals upto
fifth degree are bandhus and the test of nearness of blood
is to be applied in ascertaining their order of succession
In Mtakshara and Dayabhaga by Col ebrooke, 1883 Edn., at p
99, it is stated in Sec. VI on the succession of cognate
ki ndred, bandhu that on failure of gentiles, the cognates
are heirs. Cognates are of three kinds; related to the
person hinself, to his father, or to his nmother. At page
100, it is further stated that heir, by reason of near
affinity, the cognate kindred of the deceased hinmself, are
his successors in the first instance: on failure of themhis
father’s cognate kindred: or, if there be none, his nother’s
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cognate kindred. This nust be understood to be the order of
successi on here intended.

8. In Grdhari Lall Roy v. The Bengal Government, [1867]
79 Moore’s I ndian Appeal s 448 the question arose whether the
mat ernal uncle of the last male holder is a bandhu entitled
to succession of the estate of the deceased. Wil e consider-
ing the question exhaustively of the texts of Hi ndu Law on
this topic including Sec. VI of Colebrooke’'s referred to
above of the order of succession by bandhus, it was held by
the Judicial Conmittee that if for the determination of the
guesti on under consideration, their Lordships were confined
to the four corners of the Mtakshara, they would feel great
difficulty ininferring, fromthe om ssion of "the nmaterna
uncle" and "the father’s maternal uncle" from the persons
enunerated in this text, that either of those relatives is
i ncapabl e of taking by inheritance the property of a de-
ceased Hindu in preference to the King. Such an inference,
in the teeth of the passages which says that the King can
take only if there be no relatives of the deceased, seens to
be viol ent and unsound. For the text does not purport to be
an exhaustive enuneration of all Bandhus who are capable to
i nheriting, nor is it cited as such, or for that purpose, by
the Author of the Mtakshara, as is used sinply as a proof
or illustration of his proposition, that there are three
ki nds of classes of bandhus, and all that he states further
upon it is, the order in which the three classes take, viz.,
that the bandhus of the deceased hi mself nmust be exhausted
before any of his father’s bandhus can take, and so on
Accordingly, it was held that 'the maternal uncle is capable
of inheriting the estate. This view was followed in Mithus-
wam  Mudaliyar & Ors. v. Sunanmedu Mut hukumaraswam' Mudal i -
yar, [1895] 96 LR 231 A 83. Accordingly, we hold ‘that the
enuneration of bandhus in various schools of H ndu. Law of
the rule of succession to the estate of the | ast
771
mal e Hi ndu as agnates or cognates or collaterals, are only
illustrative and not exhaustive. The H ndu Law of succession
of M takshara School prevailing in Bormbay Presidency recog-
nises that a female is an heir as a bandhu to succeed 'to the
estate of the-last male holder through her —nother’s side
within five degrees to the last male holder. The plaintiff
being the only nearest bandhu of Rakhmaji within five de-
grees through her nother, is entitled to succeed to his
estate as an heir. Accordingly, we hold that the plaintiff
is entitled to the possession of the plaint schedul e House
No. 88 with nesne profits fromthe respondents.

9. The contention of Shri Lalit that the  nortgagee
respondent is entitled, in equity, to a decree for refund of
the nortgage noney which was adnittedly found to have / been
paid cannot be accepted as the same was not paid to the
plaintiff. So far an the nortgagee’'s claim against the
nortgagor is concerned, he may pursue any remedy avail able
to hi munder | aw.

10. Accordingly, the appeal is allowed, the decree of
the Hi gh Court is set aside and that of the trial court is
restored to the extent of House No. 88, with proportionate
costs throughout.

R N.J. Appea
al | owed.
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