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ACT:

Enpl oyees’ State |Insurance Act, 1949: Sections 2(8),
51A, 51C, 51D, 75 and 76

" Enpl oynent I njury’ - Test to det er m ne- What is
Expressions-'In the course of enploynment’ and 'Arising out
of enpl oynment’ - Scope of-Injury caused to enployee by
Enpl oyer’s lorry on public road while enpl oyee was on way to
join duty-Wether ‘arises out of and in the course of
enpl oynent .

"Enpl oynent Injury"-Relief-Availability of renmedy under
CGeneral Law of tort or under Special Law in other Acts-
Whet her bars relief under E. S. 1. Act.

Doctrine of Coming in and Going  from Wrk Place-
Excepti ons.

Maxi m’ Eundo Morando. et Redeundo’ - Meani ng of.

Words and Phases:

" Acci dent’ - Meani ng of .

Interpretation of St at ut es- Soci al Legi sl'ati on-
Interpretation of.

Constitution of India, 1950: Articles 38,39,41 and 43.

Social Justice-Wrkers-Right to health and nedica
treat nent.

HEADNOTE

The first-respondent was enployed with J.P. Coats. (P)
Ltd., Koratty. On June 26, 1971 while he was going on his
bicycle to join duty, on the road leading to the factory at
a distance of 1 KM the Conpany’s lorry hit him-on |eft
side of his body and knocked hi m down on the road. As a
result of the accident, he suffered severe injuries and
ultimately the Insurance Medical Oficer certified that - he
was totally and permanently incapacitated to work in the
factory. He laid a claimfor the benefits before the
Regi onal Director, Enployees’ State |I|nsurance Corporation
whi ch was

24

rejected. Thereupon he filed a claimbefore the Enployees’
I nsurance Court under Section 75 of the Enployees’ State
I nsurance Act, 1948 contending that since the injury was
suffered by him while on the way to his duty, it is an
“enploynent injury’ . The respondent Corporation contended
that it is not so, inasmuch as the accident took place on a
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public road. The Enployees’ State Insurance Court held in
favour of the first respondent by holding that t he
respondent was going on the usual route along which he
passes and repasses every day to and fromthe factory on the
cycle purchased by him fromthe advance given by the
enpl oyer and was not negligent in riding the cycl e.
Therefore, the injuries were caused to himin an accident
while in the course of his enploynent and consequently he
was entitled to the benefits under the Act. On appeal the
High Court confirned the findings of the Enployees’ State
I nsurance Court. Against the decision of the H gh Court, an
appeal was preferred in this Court.

Referring the matter to a | arger Bench, this Court,

HELD : Per K. RAMASWAMY, J. 1. The respondent was
trekking the road to attend to duty which found to be the
accustoned route to reachthe factory and just few mnutes
before reporting to duty he was struck by the truck
resulting.in the enploynent injury. 1It, therefore, occurred
during' the course  of his enploynent and thereby he is
entitled  to the ampunt as conpensation under the Act. [56
GH, 57-A]

2. In determni ng whether a given accident occurred in
the course of enployee’s enploynment, the factual picture as
a whole nust be 1ooked at, and any " approach based on
fall aci ous concept 't hat any one factor is conclusive nust be
rejected. The facts are of crucial inportance, and the
addition to or ‘subtraction of one factor in a given
situation may tilt ‘the bal ance, whereas in another situation
the addition or subtraction of the same factor may make no
di fference. This, however, does not indicate that there are
no principles in the light of which a court can decide
whet her an enpl oyee was acting in the course or arising out
of his enploynment at the material time when the accident had
occurred. [36D E

3. Literal construction of the phrase "arising out of
his enploynment’ conveys the idea that there nust be sone
sort of connection between the enploynent and the injury
caused to a worknman due to the accident. But it is wde
enough to cover the case where there nmay not necessarily be
a

25
direct connecti on of the workman. Ther e may be
circunstances tending to showthat the worknman received
personal injury due to the accident that arose during the
course of or out of his enploynent. It would not nmean that

personal injury only must have resulted fromthe nere nature
of the enploynent, nor it be limted to cases where the
personal injury is referable to duties to which the enpl oyee

has to discharge. The phrase ’'arising out of the
enpl oyment’ applies to enploynent as such, to its nature,
its condition, its workman is brought within the - zone of
danger and resultant injury disease or death. In the

context of the clainms of the |Iabour for social justice under
wel fare |l egislation, the principle is that the enpl oyer —and
the enployees are so inter-related and depend on each
other, than it is in the interest of each that the other
should survive, and it is in the interest of society that
bot h shoul d be kept functioniong in harmony with each ot her
The expression ’'arising out of’, therefore, requires the
assi stance of causal connection between the enpl oynent and
the accident. The enploynent is the cause and the accident
is the effect. The causal relationship between enploynent
and the accident does not logically necessitate direct or
physi cal connection. It nmay be of various steps, nanely,
direct, physical, approximate, indirect or incidental.
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[33 GH, 34-A-D
4. As a general rule the enploynment does not begin
until the enpl oyee has reached the place of work. The anbit,
scope or scene of his duty does not continue after he has
left the place and the period of going and returning are

excl uded. But duty is not confined to the act ua
performance of work, it also applies when it is reasonably
connected or incidental to the work. When the workman

proceeds on a public road to his workplace or factory which
is the accustonmed road or route, the proxinmty of the place
of accident, time and the obligation to report to duty are
rel evant and material facts to be kept in mnd. [38-F]

5. The doctrine of comng in and going from workpl ace
is subject to reasonable extension. It is common know edge
that the honme is the enmpl oyee’'s base fromwhich it is his
duty to start for work. Wen an enployee travels by direct
route fromhis home to the place of work but for that he has
no occasion to traverse the way though private/public road
way i s the normal or agreed or accustoned route to reach the
wor kpl ace, he must be treated to be travelling in the course
of his enploynment as incidental to join the duty or |eaving
the work place. [54 D E]

26

6. The notive to use public or private transport or
route to reach the place of accident is not relevant. The
enpl oyee may use the place, public road or transport
services as usual course of neans of “attending to or going
from the place of work, office or factory. The test is
whether the enployee has exposed to a particular risk by
reason of his enpl oynent or whether he took the sanme risk as
is incurred by any other public wusing the public way
ot herwi se then his enploynent. [54 F-Q

7. Wen a worknman wal ks, rides the bicycle etc.  along
the public road/street to get to his work, his right to walk
does not spring, undoubtedly, fromenployment, and he also
may exercise it as a nmenber of the public. Nevertheless the
workman too wuses the public/permtted private /way as
access/neans to attend to duty. The question whether he had
encountered the danger or the accident exercising his’ right
and to be at the place of incident as a nmenber of the public
or as his integral course of enploynent nust always be born
in mnd. Wile as a nenber of the public he may have a right
to walk or ride a cycle, drive a car etc. but while walking
or crossing the road/driving to reach the place of work  or
duty he encounters the danger or the accident, which he
woul d not have encountered but for that enployment, then it
must be incidental to his enpl oynment. The  notive which
i nduces the enployee to do a thing is not material. Hi s
notive to go by a particular route is also immterial
whether it was to save tine or to save hinself fromtrouble.
Wet her the place at which the injury/death occurred was on
the only route or at |east the nornmal/accustoned route which
the enployee nmust traverse to reach the place of work and
became the hazard of the enployment is also relevant fact.
The fact that the risk is conmon to all mankind does not
prove that the accident had not arisen out of enploynent.
[ 54H, 55A-E]

8. Sections 51A and 51C of the Act give statutory
presunptions/grounds as to when an accident happen while
traveling in an enmployer’s transport, etc. The Act intends
to reiterate the Ilaw declared by this Court, apart from
creating sone statutory presunptions. But it is no
corollary to conclude that an accident arising out of and in
the course of enmploynment, in any other way, by necessary
i mplication, should stand excluded. To the extent covered
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under Section 51A to 51D by statutory anendnent stands
incorporated in the Act but in other respects the court has
to consider whether the accident had arisen out of and in
the course of enploynment, dehors the statutory presunptions
etc. provided in Sections

27
51A to 51D. [55 F-H, 56 A-B]

G an Devi Anand v. Jeevan Kunmar & Ors., [1985] Suppl. 1
S CR 1, referred to

9. The contention that the Mtor Vehicles Act provides
the renedy for damages for an accident resulting in death of
an injured person and that, therefore, the remedy under the
Act cannot be availed of |lacks force or substance. The
general law of tort or special law in Mtor Vehicles Act or
Workman Conpensation Act may provide a renedy for danmages.
The coverage of insurance under the Act in an insured
enploynment is in addition to but not in substitution of the
above renedi es and cannot on that account be denied to the
enpl oyee. [ 56 C E]

K.. Bharati ~Devi v. G1.Cl., AIl.R 1988 A P. 361,
referred to

10. The Enpl oyees’  State |nsurance Act fastens in an
i nsured enpl oyment statutory obligation on the enployer and
the enpl oyee to contribute in the prescribed proportion and
the manner towards the welfare fund constituted wunder the
Act - Section 38 to 51 of the Act - to provide sustenance to
the worknen in their hours of need, particularly when they
become economically inactive because of a cause attributable
to their enployment or disability or death occurred while in
enpl oynent . The fact that the enployee contributed to the
fund out of his hardearned wages cannot but have a vita
bearing in adjudicating whether the injury or occupationa
di sease suffered by an enployee is an enploynent  injury.
The liability is based neither on any contract nor upon any
act or omission by the enployer but upon the existence of
the relationship which enployer bears to the enploynent
during the course of which the enployee had been /injured.
[33 D F]

11. It falls foul fromthe mouth of the appellant, a
trustee de son tort who collected the prenmium from the
enpl oyee and enployer wth a promse to expand it for
disability, to attenpt to wiggle out fromthe prom se or to
deprive the enployee the nedical benefit for enploynent
injury covered by the insurance on the technicalities. It

is estopped to deny nedi cal benefit to the insured enpl oyee.

Though the plea of estoppel was not raised by the respondent
yet it springs fromthe conduct of the appellant. [56-F]
28

12. The Enployees’ State Insurance Act is a -socia
security legislation. To pronpte justice and to effectuate
the object and purpose of the welfare |legislation, broad
interpretation should be given, even if it requires a
departure fromliteral construction. The Court rmust  seek
light fromloadstar Articles 38 and 39 and the economi c —and
social justice envisaged in the Preanble of the Constitution
which would enliven neaningful right to life of the worker
under Article 21. [32-F]

13. Right to health, a fundamental human right stands
enshrined in socio-economc justice of our Constitution and

the Universal Declaration of Human Rights. Concomtantly
right to nedical benefit to a workman is his fundanenta
right. Right to nedical benefit is, thus, a fundanenta

right to the workman. [32-H, 33-A]
14. De hors the human Right and Constitutional goal
the march of jurisprudence enphasises that the law did not
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remain static but kept pace with the changi ng social denands
to secure socio-econom ¢ justice to worknan. [54-B]

Saurashtra Salt Manufacturing Co. v. Bai Valu Raja &
Os., AIl.R 1958 S. C. 881; Macki nnon Mackenzie & Co. (P)
Ltd. v. Ibrahim Mhonmed Issak, [1970] 1 S.CR 869;
B. E. S. T. Undertaking, Bombay v. Agnes, [1964] 3 S.C.R 930,
referred to.

The Regional Director of the ES.1.C. v. L. Ranga Rao &
Anr., (1981) 2 Karnataka Law Journal 197; Sadugunoj aban
Anmrutlal & Os. v. E.S.I. Corporation, 22 (1981) Gujarat Law
Reporter, 773; Bhagubai v. Central Railway, (1954) 2 L.L.J.
403; Regional Director, E S.I. Corpn., Trichur wv. K.
Krishnan, 1975 K L.T. 712; Comm ssioner for the Port of
Calcutta v. Mst. Kaniz Fathema, A I.R 1961 Calcutta 310,
referred to.

Upton v. Geat Central Railway Co., 1924 A C. 302
Fitzgerald v. WJ. O arke & Son; 1908 (2) King’s Bench 796
Mcdonal d v. Steamship Co., 1902 (2) King s Bench 926; Titley
JUDGVENT:

Quer ous (‘Omers), 1933 Appeal Cases, 494; Sinmpson v. L.M &
S. Railway Co., 1931 A C.351; Nelens Colliery Co. Ltd. .
Hewi st son, 1924 Appeal Cases 59; Waver v. Tredeger lron &
Coal Co. Ltd., 1940 Appeal Cases 955; McCul lum V.
Nort hnbrian Shipping Co. Ltd., 1932 (147) Law Tines Report
361; Canadi an Pacific Railway Co. V. Lockhart, 1942 Appea
Cases 591; Blee v. London & North Eastern Railway Co., 1937
(4) A

29
Engl and Reports 270; Noble v. Southern Railway Co., 1940
A.C. 583; Scott v. Seynour, (1941) 2 ALL ER 717 (C A);
Dover Navigation Co. Ltd. v. Gaig, 1939 (4) Al England
Reports 558; Dennis v. Wite (A J.) & Co., 1917 A.C. 479; In
R v. Industrial Injuries Comm ssioner, 1966 (1) Al England
Reports 97; Moncollas v. Insurance Officer and Ball wv.
I nsurance O ficer. (1985) 1 Al England Reports 833; 'Smith
v. Stages & Anr., (1989) 1 Al England Reports 833; united
States Fidelity & Guaranty Co. v. Elizabeth W G les, 276
U S. 154; Cudahy Packing Co of Nebraska v. ‘Mary Ann
Parramore, 263 U.S. 154; Cudahy Packing Co. of Nebraska V.
Mary Ann Parranore, 263 U S. 418; Freire v. Mat son
Navi gation Co., 19 Cal 2d 8, 188 p.2d 809 (1941), referred
to.

Hal sbury’s Laws of England, Fourth Edition, Vol. 33,
para 490 at p. 369, referred to.

Larson’s Workmen’ s Conpensation Law, Vol . 1 s. 15,
referred to.

Per B.P. Jeevan Reddy, J.

1. The respondent - enpl oyee cannot cl ai m any! di sabl enent
benefit under the Enployees’ State Insurance Act for/ the
injuries suffered by him

[ 69- D]

2. Areading of the definition of 'enployment ‘injury’
under Section 2(8) of the Enployees’ State Insurance Act
shows that for constituting an enploynent injury it must not
only be caused by an accident arising out of his enploynent
but nust be one arising in the course of his enploynent.
The words 'arising out of and in the course of enploynent’
are not defined in the Act or the Rules and Regulations
thereunder. \While both the expressions 'arising out of’ and
"in the course of enployment’ are not defined in the Act or
the Rules and Regulation thereunder. While both t he
expressions 'arising out of’ and 'in the course of’ do not
nmean the sane thing, both of them do denote and contenplate
a causal connection between the accident (which leads to
injury) and the enploynent. The accident, in order words,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 34

nmust not be unconnected with the enpl oynent.
[58-C, 60 C D

3. Any injury suffered by an insured enployee as a
result of an accident occurring on a public road or a public
pl ace, even while going to or returning fromthe place of
enpl oyment cannot be treated as an enpl oynent injury. Once
it is found that the accident took place on a public road,
it becones i material whether that place is one mle or one
furlong away from the workplace. O course, if the
enpl oyee suffers an injury while travelling, whether
voluntarily or as a condition of service, by a transport

provided or arranged by the enployer it wll be an
enpl oynent

30
injury. Simlarly, if the accident takes place on the
prem ses of the enployer, it will be treated as one arising
out of and in the course of enploynent. It is, however

necessary  to clarify that if an enployee suffers an injury
while 'travelling by a public transport or while proceeding
along a public road in the course of perfornmance of his
duties e.g., nedical representatives, |inesnmen enployed by
Electricity and Tel ephone undert aki ngs, repair and
mai nt enance personnel “enployed to go to the residential and
ot her places, (where the units/gadgets are installed), to
attend them and so/on. (68 H, 69 A-(C

4. In respect of injuries suffered in accidents not
arising out of and in the course of enploynment, i.e., in the
case of injuries other than enploynment injuries, renedies
and forums are different e.g., Mdtor Vehicles Act, (Sections
110-A) Railways Act (Sections 82-A and 82-J) and so on. | f
an enpl oyee covered by the Act suffers an-injury on account
of an accident not arising out of and not in'the course of
his enploynment, he is not without a remedy in |[|aw. For um
may be different; procedure may be “different; 'but he
certainly has a renedy; just _as an other citizen of  this
country; neither |ess nor nore. [60 F-Q

Saurashtra Salt Manufacturing Conmpany v. Bai Valu Raju
and Os., AIl.R 1958 S.C. 881; General Manager, B.E S.T.
Undert aki ng, Bombay v. Ms. Agnes, [1964] 3 S.C. R 930;
Macki nnon Machenzie & Co. Pvt Ltd. v. |brahim Mhomed
I ssak, [1970] 1 S.C. R 869, referred to.

Bhagubai v. Central Railway, Bomnbay, 1954 (2) Labour
Law Journal 403; Regional Director ESICv. L. Ranga Rao &
Anr., 1981 (2) Karnataka Law Journal 197; Sadgunaben

Anr ut | al & Os. v. The Enployees’ State | nsur ance
Corporation, (1981) 22 Cujarat Law Report. 773; ~Regiona
Director E S.I. Corporation, Trichur v. K Krishnan 1975

Keral a Law Tines 712; Comm ssioners for the Port of Calcutta
v. Mt. Kaniz Fatemn, A l.R 1961 Vol. 48 Calcutta /310,
referred to.

Cremins v. Guest, Keen & Nettlefolds, Ltd., <1908 (1)
K.B. 469; Gane v. Norton HI Colliery Co., (1909) 2 K B.
539; John Stewart and Son (1912) v. Longhurst, (1917) Appea
Cases 249; Howells v. Geat Wstern Railway, (1928) 97 L.J.
K. B. 183; Waver v. Tredegar Iron & Coal Co. Ltd., (1940) 3
Al England Reports 157;Hi |l v. Butterley Co Ltd., (1948) 1
Al England Law Reports 233; Alderman v. Geat Wstern
Rai |l way Conpany, (1937) Appeal Cases 454; Netherton wv.
Coles, (1945) 1 Al England Law Reports

31

227; Jenkins v. Elder Denspter Lines Ltd., (1953) 2 A
Engl and Law reports 1133; Blee v. London and North Eastern
Rai | way Co., (1938) Appeal Cases 126, referred to
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ClVIL APPELLATE JURISDICTION : Civil Appeal No. 1174 of
1979.

From the Judgnent and Order dated 25.11.1977 of the
Kerala High Court in A S. No.638 of 1974.

K. T.S Tulsi, Addl. Solicitor General, M. Anil Katyar,
T.C. Sharna and C.V.S. Rao for the Appellants.

N. Sudhakaran for the Respondents.

The Judgnents of the Court were delivered by

K. RAMASWAMY, J. This appeal, by special |eave, arises
agai nst the judgnent of the Kerala High Court in A'S. No.
638 of 1974 dated Novenber 25, 1977. The respondent was an
enployee in Ms. J & P Coats (P) Ltd. at Koratty. He had to
attend the duty in the second shift at 4.30 p.m On  June
26, 1971 while he was going on his bicycle to join duty, on
the road leading to the factory at a distance of 1 k.m the
conpany’s lorry  hit himat 4.15 p.m on left side of his
body and knocked him down on the road. As a result his left
collar boneand left shoul der were fractured and wultinmately
the I nsurance Medical Oficer certified that the respondent
was totally and permanently - incapacitated to work in the
factory. He, therefore, laid the claimbefore the E. S I
Court under S.75 of ‘the Enployee’'s State |nsurance Act, Act
No. 34 of 1948 for short 'the Act’ which . found that the
respondent was going on the usual route ‘along which he

passes and repasses every day to and fromthe factory. The
cycle was purchased by himfromthe advance given by the
enployer. He was not negligent-inriding the cycle. The

injuries were caused to himin-an accident while in the
course of his enploynent and that, therefore, he is entitled
to the benefits under the Act. On Appeal the Hi.gh Court
confirned these findings.
Section 2(8) of the Act defines enploynent injury
thus: -
"enpl oynent injury" means-a personal injury to an
enpl oyee caused by accident or an occupationa
di sease arising out of and in the course of his
enpl oyment, being an insurabl e

32
enpl oyment, whether the accident occurs or the
occupat i onal disease is contracted wthin or
outside the territorial limts of India."

A reading thereof would show that a personal injury

caused to an enpl oyee by an accident or occupational disease
arising out of and in the course of his insurable enpl oynent
whet her the accident occurred wthin or . outside t he
territorial limts of India is an enploynment injury. The
crucial but ticklish question of considerable inportance is
whet her the injury caused by an accident on a public /road,
while on his way to join the duty just 15 ninutes before
reporting to duty at a distance of 1 k.m fromthe factory
prem ses, arises out of and in the course of his enpl oynment?

Accident has not been defined under the Act. The
popul ar and ordinary sense of the word 'accident’ neans
the mshap or an untoward happening not expected and

designed to have an occurrence is an accident. It nust be
regarded as an accident, fromthe point of view of the
wor kman who suffers from it, that its occurrence is

unexpected and w thout design on his part, although either
intentionally caused by the author of the act or otherw se.
It may also arise in diverse formse and not capable of
preci se definition. The conmon factor is some that concrete
happening at a definite point of time and an injury or
i ncapacity result from such happeni ng.
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The Act seeks to cover sickness, maternity, enploynent
injury, occupational disease, etc. The Act is a socia

security legislation. It is settled lawthat to prevent
injustice or to pronmpte justice and to effectuate the object
and pur pose of t he wel fare | egi sl ati on, br oad

interpretation should be given, even if it requires a
departure fromliteral construction. The Court rmust seek
light from l|oadstar Arts. 38 and 39 and the econonic and
soci al justice envi saged in the Preanbl e of t he
Constitution which would enliven nmeaningful right to life of
the worker under Art. 21. Article 39(e) enjoins the State to
protect the health of the workers under Art.41 to secure
si ckness and di sabl ement benefits and Art. 43 accords decent
standard of life. Right to nedical and disability benefits
are fundanmental human rights under Art. 25(2) of Universa
Decl aration of Human Ri ghts and Art.7(b) of Internationa
Convention of Econom c, Social and Cultural R ghts. Ri ght
to health, a fundanental human right stands enshrined in
soci o-econom ¢ justice of our constitution and the Universa
Decl arati'on

33
of Human Ri ghts. Concomitantly right to medical benefit to a
workman is his/her fundanental right. The Act seeks to
succour the nmaintenance of health of an. ensured worknan.
The interpretative endeavour should be to effectuate the
above. Right to nedical benefit is,thus, a fundanenta
right to the workman.

Moreover, even in the realm of interpretation of
statutes Rule of Law.is a dynamic concept of expansion and
fulfillment for which the interpretation would be so given
as to subserve the social and econom c justice envisioned in
the Constitution. Legislation is a conscious attenpt, as a
social direction, in the process of~ change. The " fusion
between the |law and social change would be effected only
when law is introspected in the context of ordinary socia
life. Life of the | aw has not been | ogic but has been of
experience. It is a nmeans to serve social purpose /'and felt
necessities of the people. In tines of stress, disability,
injury, etc. the workman needs statutory protection and
assi st ance. The Act fastens in an_ensured enploynent
statutory obligation on the enployer and the enployee to
contribute in the prescribed proportion —and the nanner
towards the welfare fund constituted under the Act (Ss. 38
to 51 of the Act) to provide sustenance to the worknmen - in
their hours of need, particularly when they becone
econom cally inactive because of a cause attributable to
their enploynent or disability or death occurred  while in
enpl oyment. The fact that the enployee contributed to the
fund out of his/her hardearned wages cannot but have a vita
bearing in adjudicating whether the injury or occupationa
di sease suffered/contracted by and enpl oyee is an enpl oynent
injury. The liability is based neither on any contract nor
upon any act or om ssion by the enployer but upon the
exi stence of the relationship which enployer bears to the
enpl oyment during the course of which the enpl oyee had been
injured. The Act supplant the action at |aw, based upon not
on the fault but as an aspect of social welfare, to
rehabilitate a physically and econonically handi capped
workman who s adversely effected by sickness, injury or
livelihood of dependents by death of a workman.

Literal construction of the phrase "arising out of his
enpl oyment" conveys the idea that there nust be sonme sort of
connection between the enpl oynent and the injury caused to a
wor kman due to the accident. But it is vide enough to cover
the case where there may not necessarily be a direct
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connection of the workman. There nay be circunstances
tending to show that the workman received personal injury
due to the accident that

34
arose during the course of or out of his enploynent. It
woul d not mean that personal injury only nust have resulted
from the nmere nature of the enploynment, nor it be Ilimted

to cases where the personal injury is referable to duties
to which the enpl oyee has to discharge. The phrase "ari sing
out of the enploynent” applies to enployment as such, to its

nature, its condition, its workman is brought wthin the
zone of danger and resultant injury, disease or death. In
the context of the clains of the |abour for social justice

under welfare legislation, the principle is that t he
enpl oyer and the enployees are so inter-related and depend
on each other that it is in the interest of each that the
other should survive, and it is in the interest of society
that both should be kept functioning in harmony wth each
ot her. | The expression "arising out of", therefore, requires

the assistance of casual connection between the enploynent
and the accident. The enploynment is the cause and the
accident is the effect. The casual relationship between
enpl oyment and the acci dent does not logically necessitate

direct or physical connection. It may be of various steps,
nanel vy, direct, physi cal , appr oxi mat e, i ndirect or
i nci dent al .

In Upton v. Geat Central Railway Co., 1924 A C. 302
it was held that the right to conpensation given under the
Wor kman Compensation Act is no renedy for negligence on the
part of the enployer but is rather in the nature of an
i nsurance of the workman against certain sort of ‘accident.

The peril of injury which the workman faces~ nmust " not be
sonmething personal to him "it must be incidental  to his
enpl oyment . In Saurashtra Salt Manufacturing Co. 'v. Ba

Valu Raja & Ors., AIR 1958 SC 881, relied on by Sri Tulsi,
| earned Additional Solicitor General, construing the words
"in the course of enploynment” under Section 3(1) of the
Wor kman Conpensation Act, 1923, this Court held that 'as a
rule the enploynment of the workman does not conmence  unti
he has reached the place of enpl oynent and does not continue
when he has left the place of enploynment, the journey to and
from the place of enploynment, the journey to and from  the
pl ace of enployment being excluded. However, that ~ stict
rule was held to be subject to the theory of notiona
ext ensi on.

In Fitzgerald v. WJ. Carke & Son, 1908(2) King's
Bench 796 Buckley, L.J. explaining the phrase ‘ out of and
‘“in the course of enploynment’ observed thus:

"The words ‘out of point, | think, to the origin or
cause of the accident; the words ‘in the course of’
to the tinme, place and

35
"circumstances under which the accident t akes
pl ace. The former words are descriptive of the
character or quality of the accident. The Ilater
words relate to the circunmstances under which and
accident of the character or quality takes pl ace.

In Mcdonald v. Steanship Co., 1902(2) King's Bench 926
| ayi ng enphasis on the role of place in determ nation of the
course of enploynent of a workman, it was pointed out thus:-

“I'f path of his duty both to go and to proceed from
the working where he is engaged and so long as he
is in a place which his person other than those was
engaged would have no right to be, and indeed, he
hi nsel f woul d have no right to but for the work of
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his enploynment, he was, | think normally still be
in the cause of enploynent.
Lord Halsbury in Titley & Co. v. Cattrall, 1926(1)

King’s Bench 488 at 490 observed that actual ownership or
control by the enployer of the spot where an accident
occurred is not essential. The workman goes there on his
way to and fromhis working and he may be regarded as in the
course of his enploynment while crossing the dock or other
open space to and fromthe spot where his work actually
lies. Such passage is within the contenplation of both the
parties to the contract as necessarily incidental to it.

In Bai Valu Raja’s case, AIR 1958 SC 881 it was held
that "the strict rule is subject to the notional extension
of the enployer’s prem ses so as to include and area which
the workman and prepasses in going to and in leaving the
actual place of work. There may be sone reasonabl e
extension in both tine and place and a workman nmay be
regarded as in the course of his enploynent, even though he
had not reached or had |eft his enployer’s premses".

Therefore, facts and circunstances of each case wll
have to be exam ned very carefully in order to determne
whet her the accident arose out of and in the course of the
enpl oyment of a workman, keeping in view at all times not
only the theory of ‘notional extension as. a link but also
soci al justice envisaged under the Constitution and the Act,
to alleviate the hardship suffered by the enpl oyee.

The Court in Macki nnon Mackenzie & Co.(P) Ltd. .
| brahim

36

Mahomed I ssak,[1970] 1 SCR 869 at 878 noticed the
devel opnent of the |aw fromthe decisions of the House of
Lords that the place of accident need not necessarily be in
the factory prem ses but outside thereto as well. In.  Rosen
v. S.S. Querous (Omers), 1933 Appeal” Cases, 494 Lord
Buckmaster explained the phrase of° Lord Thankerton in
Sinmpson v. L.M & S. Railway Co., 1931 A C. 351 that the
place referred to therein was not the exact spot at ‘which
the accident may have occurred, but neant in that case the
train on which the worknan was travelling and in the |ater
case the ship on which the workman was enployed. ~Thus,it
could be seen that the accident may occur while the workman
was on his way to attend the duty or during his return from
duty. The place need not necessarily be in the prem ses of
the factory etc.

In determ ning whet her a given acci dent occurred in the
course of enployee’'s enploynent, the factual picture as a
whole rmust be |ooked at, and any approach ~based on
fallacious concept that any one factor is conclusive nust be
rej ected. The facts are of crucial inportance, and the
addition to or subtraction of one factor in ~a /given
situation may tilt the bal ance, whereas in another situation
the addition or subtraction of the same factor may nmake no
di fference. This, however, does not indicate that there are
no principles in the light of which a court can decide
whet her an enpl oyee was acting in the course or arising out
of his enploynment at the nmaterial time when the accident had
occurred.

The course of enpl oynment has been used in tort law as a
test to determine the vicarious liability of the enployer
to the world at |arge. The Latin phrase " eundo norando, et
redeundo” to nean that while at his place of enploynment and
whil e entering and leaving it the doctrine of enployer’'s
liability was extended to nmatters arising while the workman
was coming to the place of work, or leaving it, worknman is
on the enployer’s prem ses. But duty is not confined to
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the actual performance of work, but also applies when it is
reasonably connected or incidental to the work.

The question in this case is whether the casua
connection between the accident and the enpl oynent would be
extended beyond the factory prem ses to a distance of one
Km, while the injured workman was on his way on a public
road to attend to the duties. Before adverting to the
concepts of duty, tine and place of accident, in the context
of an accident to an enployee, it may be necessary to notice
the devel opnent of law in

37

various countries in relation to conpensation to the
wor kman under the respective worknman conpensation statutes.
New Zeal and Workmen’ s conpensati on system pursuant to the
recommendation in 1966 by the Royal Comnm ssion appointed
in that behalf, recommended that the W rkman Conpensation
Act based on contract should be replaced by a unified system
of accident rehabilitation and was accepted by the House of

Representatives’; _abolished the common |aw action for
danages for personal injuries and adopted in all enbracing "
nati onal —accident insurance systenf. In Australia the
Committee of inquiry, appointed in this behalf, in its

report stated that:

(1) The systens have failed to grapple, in any way,
with the rehabilitation of the injured worker.

(2) There is no uniformty between conpensation systens
t hroughout Australi a.

(3) It provides no protection for the 15 per cent of
the wor kf orce who are sel f-enpl oyed:

(4) Though in nanme the systemainms to protect i njured
worknmen, it |limts coverage to injuries sustained during
working hours |eaving the workers to fend thensel ves
thereafter. It recomended full coverage. Accordi ngly,
necessary anmendnents were brought about. The Anerican
Nati onal Commi ssion on States Wrkman's Conpensation Laws
also had gone into the question to provide an adequate,
pronpt and equitabl e system of conpensation. The Conmi ssion
laid enphasis to settle the dispute out of court and / ot her
net hods. Now the fact is that though general public are
exposed to risks on streets and on public paths, some state
Supreme Courts held that it does not change the character of
the risk to workman. Accordingly, conpensation was awarded.
I ndustralised nations |ike France, Federal Republic of
Germany, Pol and, Sweden, Britain and Yugosl avia adopted the
nost advantageous alternatives to workman's conpensation
system i.e. social security system In ‘United Kingdom
Workman’ s Conpensation Act was replaced by Social Security
Schenes.

In Hal sbury’s Laws of England, Fourth Edition, Volune
33, Para 490 at p.369 it is stated thus:-

38
"Accident travelling to and from work.
The course of enployment normally begi ns when the
enpl oyee reaches his place of work. To extend it
to the journey to and fromwork it rmust be shown

that, in travelling by the particular nmethod and
route and at the particular time, the enpl oyee was
fulfilling an express or inmplied term of his

contract of service. One way of doing this is to
establish that the home is the enpl oyee’s base from
which it is his duty to work and that he was
travelling by direct route fromhis hone to a pl ace
where he was required to work, but that is only one
way of showing this; the real question at issue is
whet her on the particular journey he was travelling
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in the performance of duty, or whether the journey
was incidental to the performance of that duty and
not nerely preparatory to the performance of it.
If the place where the accident occurs is a private
road or on the enployer’s property, the accident is
in the course of the enploynment because he is then
at the scene of the accident by reason only of his
enpl oynmrent and he has reached the sphere of his
enpl oynment . The test is whether the enpl oyee was
exposed to the particular risk by reason of his
enpl oyment or whether he took the sane risks as
those incurred by any menber of the public using

t he hi ghway.
Thus as a general rule the enploynment does not begin
until he has reached the place of work. The anbit, scope

or scene of his duty does not continue after he has |eft
the place and the period of going and returning are
excl uded. . When the workman was proceeding on a public road
to his workplace or factory which is the accustonmed road or
route, the proximty of the place of accident, tine and the
obligation to report to duty are rel evant and nateria
facts to be kept in mnd.
Lord Atkinson in‘Helens Colliery Co. Ltd. v. Hew tson

1924 Appeal Cases 59 while reiterating this principle where
there is an agreenent between the colliery conpany and the
rail way conpany to provide special train for the conveyance
of the colliery conpany’s worknen to-and fromthe colliery
and the place of the residence of the worknen, observed
t hus:

“"If each collier was bound by his contract to

travel to his enployer's colliery by this  provided

train, then ‘cadit questio

39
The collier would be in the course of hi s
enpl oyment when he was doing a thing he was 'bound

by his contract of service to do. But the
conferring upon a collier of a privilege which he
is free to avail hinself of or not, would, 'prinma

facie’ inpose no duty whatever upon himto use it".

In special circunstances, however, such-an obligation
m ght be inplied:-

"It must, however, be borne in mndthat if the
physi cal features of the locality be such that the
neans of transit offered by the enployer ~are the
only nmeans of transit available to transport his
workman to his work, there may, in the workman's
contract of service, be inplied a termthat there
was an obligation on the enployer to provide such

nmeans and a reciprocal obligation on the workman to
avail himself of them'.

In Weaver v. Tredeger lron & Coal Co. Ltd., 1940 Appea
Cases 955 (f) the facts were that a collier was injured when
trying to board a train. The train was owned by a railway
conpany, but the platformwas situated by the side of a
railway line which ran through the colliery premses, -and
was accessible from the colliery premses only. The
enpl oyees of the Colliery used it wunder an arrangenent
between their enployers and the conpany whereby specified
trains were stopped at the platformto take the men to and
from their homes at a reduced fare, which was deducted by
the enployers fromthe workmen’s wages. The worknen were
free to go hone by neans of the nain road which ran past the
colliery, but in practice nearly every enployee used the
railway. On those facts it was held by the House of Lords
that as a rule, enploynment does not conmence until the
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wor kman has reached his place of enploynent, and it does not
continue after he has left that place, the periods of going
to and returning fromthe place being generally excluded.
Thi s however, is not and invariable rule, and the enpl oynent
does not necessarily end when the ‘down tools’ signal is
gi ven, or when the workman | eaves the actual workshop where
he is working. There may be sone reasonabl e extension both
in time and space, as for instance, where the worknman
travels to and fromhis work by sone form of transport
provided by his enployers, and which he 1is under a
contractual duty to use or where he is using the neans of
access to and egress fromhis place of enploynent. As the
wor kman was neki ng use of
40
facilities provided by his enployers for |eaving the place
of enmploynent, which he had not left at the tine of the
accident, and as the duty of-leave the enploynent in a
perm tted manner had not been conpl eted, the accident arose
in the course of and out of the enploynent, and he was
entitled to compensation
Lord Wight held thus:-
"He was on his way hone on a public conveyance.
He had no greater right to claim that hi s
enpl oyment ~ was -~ continuing than if he had been
bicycling/ hone on the public street when the
acci dent happened. The fact that the colliery had
arranged with the railway conpany - to provide a
special train for the nen did not extent the course
of the employnment, as it woul d have done if the men
were found by their contract of enploynment to use
the train, or, it nay be, if there was no ot her
possible way for the nen to get to and from their
hone, or fromor to the colliery".
House of Lords upheld the claim for conpensation
In MCullum v. Northnbrian Shipping Co. Ltd., 1932
(147) Law Tines Report 361 the House of Lords were concerned
with a situation that the worknan after discharge’ of his
duties as bosumin the ship, he was offered a job of / night
wat chman for Saturday night, and he agreed to undertake that
duty which comenced from 6 p.m to 6 a.m Therefore, on
the next day he was due to report at 6 p.m to take up his
duty as a night watchman, and "shortly before that hour  he
left his home, where he had spent the day, in order to go
to the harbour. He called in a public house just  outside
the entrance to the dock prem ses and had a glass of  bear
and then proceeded on his way. He was never seen thereafter
alive and his body was recovered on the 18th  Cctober from
the King' s Dock, about 1000 yards from the | Newbrough’s
berth, at a place to which it mght have been carried by
the tide fromthe proximty of the ship’s berth". The death
was not due to drowning, but due to fracture of the skull
haenorrhage and shock. The nature of the injuries found on
the body being consistent with the deceased having fallen
and struck his head against sonething and then fallen into

the water. It was a storny night of heavy rain and strong
Wi nd. On those fact considering whether the accident had
occurred during the course of his enploynent, Lord

Macmi | | am speaki ng for the unani nous
41

House hel d that:
"But it is manifestly inpossible to exhaust their
content by definition, for the circunstances and
incidents of enploynent are of alnpst infinite
variety. This at |east, however, can be said, that
the accident in order to give rise to a claimfor




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 34

conpensation nmust have sone relations to the
workman’s enpl oynent and nust be due to a risk
incidental to that enploynment as di stingui shed
froma risk to which all nmenbers of the public are
ali ke exposed. Beyond this, the decision in each
case must turn upon its own circunstances. In each
case t he character of the enpl oynent nust
necessarily be a vital element in deternmning
whet her a particul ar accident has arisen out of and
in the course of it..... "
It was further held that:

"Till he has reached the ship or her appurtenances
a seaman who has been on shore on leave is deened
not to have re-entered the sphere of his

enpl oynment . Unl ess and until he has reached what
has been described as a provided access to his
ship, 1i.e., an access provided by his enployers,
the seanman returning fromleave is regarded as
still” in_~a public place outside the area of his

work. The rigidity of his doctrine has been so far
rel axed But, so far as'| amaware, there has been
no case in which thi's House has decided in terms
that a seaman who on his way to rejoin his ship
nmeets with an-accident while " traversing private
dock prem'sesis disentitle to conpensation
It has been recognised time and again that the
sphere of a workman’s enpl oynment is - not necessarily
l[imted to the actual place where he does his work.
If in goingto or com ng fromhis work he has to
use an access which is part of ~his enployer’s
prem ses or which heis only entitledto traverse
because he is going to or comi ng fromhis work, he
is held to be on his master’s business while he is
using that access. Take the anal ogy of a donmestic
servant, which is peculiarly in point, for a
donestic servant, like a seaman, "lives in," and
the scene of a donestic servant enploynent is the
master’s house just as the ship is the scene of the
seaman’ s enploynment. | inmagine no one would
42
doubt that a maid servant returning home from her
night out and neeting with any —accident in  the
private avenue of her nmaster’s house, though at a
point a quarter of a nmle fromthe house, would  be
entitled to conpensation. And equally so if she
suffered an accident on a private access to the
house which, although not the property of her
master, she had permi ssion to the traverse only as
one of the household servants”. (enphasis supplied)
In Canadian Pacific Railway Co. v. Lockhart, 1942
Appeal Cases 591 while dealing with the use of private notor
car in disregard of conpany’s instructions while travelling
to execute the master’s work the worknman sustained injuries
due to negligent driving of the conpany enployee. Dealing
with vicarious liability of the master the privy counci
poi nted out at p.601 thus:
"The nmeans of transport used by him on these
occasions was clearly incidental to the execution
of that which he was enployed to do. He was not
enpl oyed to drive a notor car, but it is clear that
he was entitled to use that nmeans of transport as
incidental to the execution of that which he was
enpl oyed to do provided the notor car was insured
against third party risks".
In Blee v. London & North Eastern Railway Co., 1937(4)
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Al  Eng. Reports 270 on January 21, 1935, a workman
finished his ordinary day’'s work at 5.15 p.m and again he
would have to join at 7.20 a.m on the following day, at
10.30 p.m, on that sanme evening, he was called for
emergency duty as per terns of the contract and he was
going to attend the duty, and was knocked down by a motor
car while crossing the street on his way to work. Later, he
di ed from the injuries sustained. In the claim for
conpensati on under Worknan's Conpensation Act reversing the
awar d of the arbitrator, <court of appeal held t hat
enpl oyment comrenced fromthe time the workman left his home
and that the accident arose in the course of the enploynent.

In Noble v. Surthern Railway Co.,1940 A C. 583 the
enpl oyee net with an accident on his way to Railway Station
to report to duty. The House of Lords held that his
proceeding from the hotel to the railway station was to
report duty and was during the course of his enploynent.
H s notive which i nduced the workman to do a thing was held
not material. In Scott
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v. Seymour, (1941) 2 All EFR 717 at 722 (C.A). The Duty of
the injured (girl) was to get the mlk. Wiile proceeding to
the farm she nmounted on the horse back and she fell down
and was injured. Lord Justice |luxmoore held that she was
within the sphere/of enploynment, The fact that she was to
encounter danger of riding on a horse was held to be
immaterial from the point of view of enployee. The
contention that she was not to ride the horseback to go to
form was negated and was held to be entitled to
conpensati on.

In Dover Navigation Co. Ltd. v. Gaig, 1939 (4) A
E.R 558 the deceased had been enployed as a Sailor of a

Shi p which was sent to nosquito-infected river. |In the way
of journey, it was found that the death was out of ‘Yellow
Fever/ or Mal aria caused by mosquitoes’ bite. It was

contended by the enployer and ~was found favour @wth
arbitrator that the death was caused by the natural cause
and this was a risk shared by everybody in the “locality.
The court of appeal, reversed it and held that ~ the words
‘arising out of and ‘in course of connote a certain degree
of casual relation between the accident and the enploynent.
It is inpossible to exactly define in positive terns  the
degree of that casual connection, but certain negative
propositions nmay be laid down. For exanple, the fact that
the risk is common to all manki nd does not-prove that the
accident does not arise out of the enploynment. Nor can it
be held that the death or injury fromthe forces of nature
e.g. earthquake and lightning, is not, nmerely  because the
accident is due to the force of nature, and accident arising
out of the enploynent. It has to be shown that the workman
was specially exposed by reason of his enploynent  to the
incident of such a force. If it can be shown that the
wor kman was exposed by reason of his enmployment to the  risk

of infection by decease-bearing bacteria, it is not
difficult in comng tothe conclusion that illness or
decease so caused is due to and accident arising out of his
enployment. In nmy opinion, there is no distinction between

the extent and the nature of the casual relation in the one
case or the other. Lord Finlay, L.C in Dennis v. Wite
(A.J.) & Co., 1917 A.C. 479 held that the fact that the
risk may be comon to all mankind does not disentitle a
wor kman to conpensation if in the particular case it arises
out of the enploynment. It seens as irrelevant that al

other residents in the locality are subject to the sanme risk
of accident as it is that all persons using the street are
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subject to the sane risk as the servant enployed to work in
the street........ | nmyself aminclined to think that common
risk of natural forces nust nean the operation of the
natural forces nust nean the degree
44

and to the extent that they would operate in the area in
which the workman could be said to the exposed to the
unenpl oyed. A seaman may be directed to serve in places
abroad where the forces of nature, heat,cold, flood and
tenmpest, cause much greater risk of injury than they do at
hone. In such cases, | personally doubt whether the fact
that persons ordinarily to be found in the locality are
exposed to such risks is of any inportance. They are exposed
to the risk as residents in the area. He is exposed to the
risk because he is required by his enploynment so to expose

hinmself...... The judge shoul'd have considered whether the
seaman was exposed tothat risk by reason only of his
enpl oyment. Lord Wight held that, "it is not legitimate to
seek to wite intothe section definitions and limtations
which the 1egislature have not thought fit to insert. An

i ncidental injury arose out of the man’s enpl oynent nust be
such that the accident has some sort of causal relation with

t hem al t hough not necessarily an active physi ca
connecti on. The phrase “arising out’ of the employment is
not due to the nature of enploynent. The Dennis case was

explained by Lord Wight holding that a boy’'s enploynent
required himto proceed by bicycle through the streets. He

was knocked down and injured. It was nothing to point out
that everyone who bicycles in the street incurs a simlar
risk, or that the risk is general and -ordinary. The

observation of Lord Finlay, L.C., that ‘the accident was
necessarily incidental to the perfornmance of “the 'servant’s
work, all inquiry as to the frequency or nagnitude of the
risk is irrelevant’ was adhered to and foll owed. 't was
further held that indeed, in cases of this type once the
actual facts are ascertained, it is for the court to ask
itself whether, on those facts, the accidental injury arose
out of the enmploynment. In the present case, the answer to
the question seens clear and inevitable, The searman
sustai ned the fatal injury because his enpl oynent took hi m
to a river or a roadstead or a sandbank on which his vesse
gr ounded on the Wst Coast of Africa. Though the
Crcunstances are different, he was as much exposed by the
exi gencies of his enploynent to the risk being bitten by the
nosquitoes as Ms. Thomwas exposed to the risk of the
falling building, or the boy Dennis to the risk of being run
over in the street. The infliction of the bites was an
acci dent .
(enphasi s suppl i ed)

In Nobel v. Southern Railway Co. (supra) t he
appel l ant’s husband was passed fireman. He was instructed
to go to East Croydon to carry out his duties there.  He had
to walk fromthe | oconotive depot to Norwood
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Junction and then proceed by train to East Croydon. On-his
way he took a shorter rout along the line and was killed by
an electric train. On a claimfor conpensation by the
appel l ant, the House of Lords by separate but concur rent
opi nions held that "the deceased has not deviated fromthe
safe route in order to fulfill any propose of his own".
Since he was going about his allotted job, the necessary
inference was that he was wal king along the line for the
purpose of and in connection with his enployer’'s trade or
busi ness. Therefore, the appellant was held to be
entitled to recover comnpensati on.
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(enphasi s suppli ed)

In RV. Industrial Injuries Conm ssioner, (1966) 1 Al
Eng. Reports 97, the facts were that M. Culverwell was
enployed as a senmi-skilled fitter by British Cellophane,
Ltd. During lunch break due to over crowd in the snoki ng
booth he was squatting on the floor, a fork-lift truck was
driven past going fromone part of the factory to another
and ran into M. Culverwell and he was severally injured and
his 1eg pelvis was broken and his hip was dislocated. On a
claimfor compensation for industrial injuries under Section
7 of the National Insurance (lIndustrial Injuries) Act, 1946,
the managenent contented that it was not an industria
injury and the accident did not occur in the course of his
enpl oyment nor arose out of enploynent. Repelling it Lord
Denning, MR observedat p.101 that in the early days the
Workman’s Conpensation Act was interpreted too narrowy.
The House of Lords al'so did not appreciate the socia
signi ficance of that |egislation. They debarred men from
conpensati'on when Parlianent thought that they ought to have
it. | felt that we are going back to the old narrow
interpretations of this provision. | think it plain that a
man can be acting in the course of his enployment, even
though he is doing something which was not his duty to do.
Thus, when M. Culverwell~ went down for the break, when he
was there waiting/'to go into the snoking booth, it was in
the course of his enploynent, although he did not go in
pursuance of any duty owed to his enployer.

In Noncollas v. \Insurance Oficer and Ball v. |nsurance
Oficer, (1985) 1 Al E.R 833 two appeal s were disposed of
by a common judgnent. Nancol las~ was a Seni or Di sabl enent
Reset t | ement Oficer enployed by the Depar t nent of
Enpl oynent . He lived at West Worthing. H s enpl oynment
involved, in addition to his work at his main office at
Wrthing, he had to attend to other job centres visiting
di sabl ed persons in his area. On
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Oct ober 30, 1980 he went to Guildford to attend a Conference
about a particular disabled person. He returned to his hone
that evening. On the followi ng day he was returning’ by a
Car. On the way he net with an accident. He laid his claim
for insurance wunder S.50 (1) of the Social Security Act,
1975. M. Ball was a Sub-inspector Police Oficer and -al so
a Finger Print Expert. He was also a Sailing Instructor to
the Cadets, at Enbassy, 40 miles from \Wakefield. He
tel ephoned to the Police Station and thereafter he was

proceeding to Enmbassy on his Mtor Cycle. H s neans of
transport was approved by superior of ficer. He was
entitled to mleage allowance. VWen he was going to

Enbassy, he net with an accident. He too laid his claim
under Social Security Act. The clains of both were rejected
by the Tribunal. On appeal, Johan Donal dson L.,J. -speaking
for the court of appeal, held that the precedents provide
guidance as to the approach to be adopted, rather  than
providing any answer in a particular case. Furthernore,

"since many of the authorities are of sone antiquity -and
date froma period when the enpl oynent relationship was not
i naccurately described as that of master and servant, the
i mportance attached to the orders or instructions of the
enpl oyer and the search for contractual duties may no | onger
be so appropriate”. "The concept is unchanged, but in a
changed social matrix, the foundation of the enploynent
relationship is no Ilonger so nuch based on orders and
instructions as on requests and i nformati on" and contractua

rights and duties are "supplenmented by nmutual expectations
of cooperation". Both the instant appeals were concerned
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with whether the claimant was at the relevant tinme engaged
on an activity which was in the course of his enploynent or
whet her he was going fromhis home to another place in order
to resune the course of his enploynent. Wiile at hone,
neither was acting in the course of his enploynent. " Had
each conpleted the journey successfully, t hey woul d
thereafter w thout doubt have been acting in the course of
their enploynent”. It was further laid down that "none of
the authorities purports to lay down any concl usive test and
none propounds any proposition of |aw which, as such, binds
other courts". They do indeed approve an approach "which
requires the court to have regard to and to weigh in the
bal ance every factor which can be said in any way to point
towards or away froma finding that the claimnt was in the
course of his enploynent"
(matter enphasi sed not i ndi cat ed)
In the end the decision nust stand or fall on the
correctness of his appreciation of the particular fact of
their interrelation and, having
47
wei ghed those facts, the correctness of his conclusion which
is very largely one of the factors, that the claimant was or
was not in the course of his enploynent. It was further
laid down that the statute calls for ‘yes’ or ‘no’ answer to
a broad question. /The approach should be that of a jury and
all the relevant evidence is it ‘yes’ or ‘no’ . Accordingly,
it was held that both the appellants ~were performng their
duties during the 'course of their enploynent and were
entitled to insurance cl ains.
In Smth v. Stages & Anr., (1989) 1 AlLl' ER. 833 Ms
Machi n and Stages were enployed as Paripatetic Laggers to
install insultation at Power stations. ~They were stationed
in Mdlands and they were asked to attend the ‘work at
Penbroke. On finishing their duty at Penbroke on their way
back to Mdl ands, they were travelling in the car driven by

Machi n. It crashed through a brick wall, resulting in
serious injuries to them For damages for naster’s
vi cari ous liability they sued the def endant conpany

contending that they had been acting in the  course of
enpl oyment  while driving the car back to Mdlands ~and the
first defendant was negligent in driving the -car. The
contract provides paynment of wages for travel tine also.
The Trial Judge held that the accident was not in the course
of enmploynment and that therefore, the conmpany was not
liable. The Court of Appeal reversed the decision and held
that the enployers were vicariously liable for Driver's
negl i gence. On further appeal, Lord CGoff of  Chieveley in
House of Lords held thus:
"I propose first to consider the problemnot in
relation to his journey back from Penbroke when
the accident in fact happened, but in relation to
his journey out to Penmbroke. | shall do so because
I find it easier to consider t he pr.obl em
unconplicated by the fact that Mnday, 29th August,
was a bank holiday or by the fact that M. Stages
was being paid eight hours’ sleeping time because
he had worked through the night or Sunday, 28th
August, although, as well appear, | consider both
facts to be irrelevant .......

The fact that he was not required by his enployer
to nmke the journey by any particular nmeans, nor
even required to nake it on the particular working
day mmde available to him does not detract from
the proposition that he was enployed to nake the
journey. Had M. Stages wished, he could have
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driven down on the afternoon of Sunday, 28th
August, and have devoted the
48

Monday to (for example) wvisiting friends near
Penbr oke. In such circunstances, it could, I
suppose, be said that Stages was not travelling
‘“in his enployers’tine. But this would not matter;
for the fact remmins that the Monday, a nornal
wor ki ng day, was nmade avail able for the journey,
with full pay for that day to performa task which
he was required by the enployers to perform

Lord Brandon of Aakbrook agreed with Lord Goff. Lord
Lowery with whomLord Keith of Kinkel and Lord Giffiths
agreed posed the question "Whether M. Machin was acting in
the course of enpl oynent when driving the car at the tine of
the accident is a solequestion for your Lordship to

deci de".
t hat: -

On considering the question it was laid down

"The paranount rule is that an enpl oyee travelling
on‘the highway will be acting in the course of his
enployment if, and only if, he is at the nateria
ti me goi ng about his-enployer’s business. One nust
not confuse the duty to turn up for one’s work with
the <concept of already being ‘on duty’ while
travelling toit.

It is inpossible to prove for every eventuality
and foolish wthout the benefit of argunment, to
make the attenpt, but some prima facie propositions
may be stated with reasonable confidence. (1) An
enpl oyee travelling fromhis ordinary residence to
his regular place of work, whatever the neans of
transport and even if it is provided by the
enpl oyer, is not on duty and  is not acting in the
course of his enploynent, but, if he is obliged by
his contract of service to use the enployer’s
transport, he will normally, in the absence of an
express condition to the contrary, be regarded as
acting in the course of « his enploynment while doing
so. (2) Travelling in the enployer’s tine between
wor kpl ace (one of which nay be the regul ar
workplace) or in the course of a peripatetic
occupati on, whet her acconpani ed by goods or tools
or simply in order to reach a succession of
wor kpl aces (as an inspector of gas neters might

do), will be in the course of the enploynent. (3)
Recei pt of wages ( though not  receipt of a
travel ling allowance) wll indicate -that t he
enpl oyee is travelling in the enployer’s tine

49

and for his benefit and is acting in the course of
him enploynent, and in such a case the fact that
the enpl oyee nmay have discretion as to the node and
time of travelling will not take the journey out of
the course of his employment. (4) An enployee
travelling in the enployer’s tinme fromhis ordinary
residence to a workplace other than this regular
workplace or in the course of a peri patetic
occupation or to the scene of an emergency (such as
a fire, an accident or a nmechanical breakdown of
plant) wll be acting in the course of hi s
enpl oynent . (5) A deviation fromor interruption
of a journey undertaken in the course of enploynent
(unless the deviation or interruption is nerely
incidental to the journey) will for the time being
(which may include an overnight interruption) take
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the enployee out of the course of him enploynent.
(6) Return journeys are to be treated on the sane
footing as outward journeys.

Al  the foregoing propositions are subject to any
express arrangenments between the enployer and the
enpl oyee or those representing his interests. They
are not, | would add, intended to define the
position of salaried enployees, with regard to whom
the touchstone of paynment nmade in the enployer’s
time is not generally significant."

Accordi ngly, it was held that the enployee was
travelling on duty and enpl oyer was vicariously responsible
for negligence driving of the Driver.

The English Workman’s Conpensation Act bei ng founded on
contract between the enpl oyer and enpl oyee, received strict
construction though yet tines some of the |earned, noble
Lords and Judges gave ext ended connot at i on. Thi s
distinction nust be kept at the back of our mind when we
apply 'that |law to our conditions steeped with soci oeconom c
justice of our Constitutional creed.

In United States Fidelity & Guaranty Co. v. Elizabeth
W Gles, 276 U S./p.154 Nephi Glers, an enployee of the
appel | ant conpany, while crossing the railway track, on his
way to work, was struck by the train and was Kkill ed. The
widow laid the claim ~ The State Suprene Court denied the
relief and on appeal, the U S. Suprenme Court held that the
accident arose in the course of the -enploynent and the
master is not unconstitutionally

50
deprived of his property without due process of l|aw by
making him liable for injury. The place of accident was
access to the plant and is nbst convenient to the  enpl oyee
and has been used for long period of tinme wthout objection
by the enployer. The sane view was reiterated in Cudohy
Packing Co. of Nebraska v. Mary Ann - Parranore, 263 U.S.
p. 418.

In Saurashtra Salt Manufacturing Co. v. Bai Valu Raja
and Os., AIR 1958 SC 881 it is true that in that case the
way through which the deceased has to pass through was
public way. In paragraph 8, this Court pointed out that
both before and after remand, that the boat ferried across
the creek were used by the public, everyone of whom had to
pay the charge for being ferried across the creek with the
exception of a person of the Kharva caste. To reach point A
on the map a workman had to proceed in the town of Porbander
via public road. A workman then used at point A -a boat,
which was al so used by the public, for which he had to pay
the boatman’s dues, to go to point B. Frompoint B to. the
salt works there is an open sandy area of a specified |ength

and wdth, which was also open to the public. On /those
facts it was held that the workman was on a public road and
that, therefore, it was not in the course of enploynent,

unl ess the very nature of enploynment makes it necessary in
enpl oyment to be there. He was certainly in the course  of
enpl oyment if he reached the place of work or a point or  an
area which cane within the theory of notional extension
outside of which the enployer was not liable to pay
conpensation for any acci dent happening to him This Court,
therefore, while upholding the theory of notional extension
disallowed the <claim of compensation on those peculiar
facts.

In B.E.S.T. Undertaking, Bonmbay v. Agnes, [1964] 3 SCR
930 P.N. Ranan, the bus Driver, left the bus in the depot,
boarded another bus to go to his residence. The bus net
with an accident resulting ininjuries to Ranan, who died
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| ater. It was held per mpjority that since the enployer
provi ded the neans of transport, the accident had arisen out
of and in the course of enploynment. It was further held
that though the doctrine of reasonable or notional extension
of enpl oynent devel oped in the context of specific workshops,
factories or harbours, equally applies to bus services. The
doctrine necessarily wll have to be adopted to neet its
peculiar requirenents. Accordingly, it was held that the
acci dent arose out of enploynent.
51

In The Regional Director of the EES.1.C. v. L. Ranga
Rao & Anr., (1981) 2 Karnataka Law Journal 197 on Sudhendra
Kumar was an enpl oyee of Ms Mysore Breaveries Ltd. On his
way to the factory he had to pass on National H ghway No.4
bet ween Bangal ore and Tunkur. Wen he reached in front of
Suryodhaya M I1Ils about 2 Km away fromhis factory, he was
struck by a truck-on August 10, 1978 at about 9.45 p.m He
had to report for duty at 10.00 p.m On those facts the
Di vi si on Bench speaki ng through K. Jagannath Shetty, J. (as
he then was) held that it was ‘immterial whether the
enpl oyee was travelling in"a public transport vehicle or was
going on a public road or private |and, when he suffered
injury. He must have-the choice of going through any route
which was convenient for himand to cone by any node of
conveyance which /was~ economical of him These matters
cannot be considered wth any set pattern and greater
latitude nust be given to the enployees in growing cities
and towns. The 'Act enlarges the concept of enploynent
injuries and not narrows it down.~ It was held that the
accident had occurred during the course of ~enploynent and
the corporation was held to be liable to pay conpensation

I n Sadugunj aban Anrutlal & Os. v. E S.I. Corporation
22 (1981) Cujarat Law Reporter, 773 the appellant’s  husband
was enployed as a jobber in the Aruna MIls Co. Ltd. and he
was an insured person under the Act. ~Hs duty hours were
from 8.00 a.mto 4.30 p.m On Decenber 22, 1974, he felt

giddy while on duty. He was given nedical treatnent. On
the next day he was to report to duty at 8.00 a.m ~ He |left
his residence at about 7.20 a.m to attend his  duty. He
wal ked for a short distance to the bus stop whereat he had
to board the bus to carry himto the mll. VWi le waiting

for the bus, he conpl ained of disconfort to one of his  co-
wor kers who was al so waiting at the bus stop. After the bus
arrived at the spot while getting into the bus, he coll apsed
and became unconscious. Wen he was taken to the hospital,
he was decl ared dead. Insurance claimwas negatived on that
ground that it was not an enploynent injury under the Act.
Whi l e negativing the claimof the Corporation, the Division
Bench speaking through Thakkar, J. (as he then  was) / held
that there nmay be reasonable extension in both tine and
place and the workman nmay be regarded as in the course of
hi s enpl oynent, even though he has not reached hi s
enpl oyer’s prenmises. The facts and circunstances in . each
case shoul d be exam ned very carefully to determ ne whether
the accident arose out of and in the course of enploynent,
keeping in view at all tinme the theory of noti ona
ext ensi on. The enpl oyer’s prem ses includes an area which
t he wor kman
52

passes and re-passes in going to the actual place of work.
The theory of notional extension can be made recourse in any
reasonable nanner to ascertain whether an accident to a
workman may be regarded as in the course of enploynent,
though he had not actually reached his enpl oynent premi ses.
Accordingly, it was held that the w dow of the enpl oyee was
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entitled to the conpensation

I n Bhagubai v. Central Railway, (1954) 2 L.L.J. 403 the
Bonbay Hi gh Court, held that if the enployee in the course
of his enploynent has to be in a particular place and by
reason of his being in that particular place he has to face
a peril and the accident is caused by reason of that peri
whi ch he has to face than a casual connection is established
bet ween the accident and the enploynment. |In that case while
the deceased was going to attend the factory, he was shot
dead by unknown man and it was held that he died during the
course of enpl oynent.

Regi onal Director, E. S I. Corpn., Trichur v. K.
Krishnan, 1975 K. L. T 712 and Commi ssioner for the Port of
Calcutta v. WMt. Kaniz Fathema AIR 1961 Cal. 310 nerely
followed the ratio in Saurashtra Salt Manufacturing Co. .
Bai Valu Raja and Os., AR 1958 SC 881 and no new
principle was lai d. Therefore, they render little
assistance to the appellant.

In Kentucky Law Journal, Vol. 59 p.55 on the caption
the ’'Going and Coming’ Rule, it was stated at p.56 that it
was unfair to an enpl oyee who was subject to call at al
hours, or who was requiredto be en route to work at a
distant site, or at an unusual or dangerous hour, etc, to
deny the right of conpensation. It "is his work that
requires to make the dangerous journey. Richard D. Cooper in
his 'The Qperating Prem ses Exception To the Going and
Coming Rule’ in the same Journal conmenting on the right of
the enployee to receive conpensation for an injury arising
out of and in the course of his enploynent stated that many
exceptions have been applied to the going and comng rule,
and one of the principal exceptions wi del'y appl i ed
throughout the enploynment is that injuries sustained by an
enpl oyee while going to or fromhis place of work ‘or upon
prem ses owned or controlled by his enployer are generally
deemred to have occurred in _the course of enploynent.
Dealing with the exception he stated at p.154 disposition of
any case at lawrequires flexibility in the principles for
use in the decision and the suggestions and guidelines
should not be construed as an attenpt to straitjacket
forrmula of the court. Rather, what is needed
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is a statement of factors which are to be considered in
determ ning whether the enployee’s injurious activity was
wel | connected.......

In Larson’s W rkmen's conpensation - Law, ~ Vol .1 in
s.15.11 it was stated that the course of enploynent is not
confined to the actual nmanipulation of the tools of the
work, nor to the exact hours of work...Iln s.15.12 it was
stated that one influential witer says that there is no
reason is principle why states should not protect enployees
for a reasonable distance before reaching or after- | eaving
the enployer’s premises. Some courts have extended the
premses idea to areas which are not owned or even
controlled by the enployer, but which are so closely
associated with it that they are in effect part of the

prem ses. Such a test has been helpful in a nunber of
cases, but again it cannot qualify as a statenent of |ega
principle..... In s.15.15 it was stated that a workable

expl anati on of the exception to the premises rule, it is not
near ness, or reasonable distance, or even the identifying of
surrounding areas with the premses; it is sinply that when
a court has satisfied itself that there is a distinct
"arising out of’ or casual connection between the conditions
under which claimant nust approach and | eave the prenises
and the occurrence of the injury, it may hold that the
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course of enploynment extends as far as those conditions
extend. In s.15.21 it was stated that the difficulty would
dissolve instantly if the courts confronted wth this
guestion would sinply face squarely the question whether the
extension of course of enploynent to off-premses injuries
is based on any principle to which the public private
distinction is relevant. Plainly it is not....For that
matter, every travelling salesnman uses the highway in his
right as a nenber of the public and not by any right
conferred by his contract of enploynent, vyet no one
guestions that he is in the course of enmploynment on the
hi ghway....If the only neans of access to the place is over
a piece of public road which includes a dangerous railroad
crossing, the technical status of the road as public or

private is surely immterial. In s.15.31 the case Freire v.
Mat son Navigation Co., 19 Cal. 2d 8, 118 P.2d 809 (1941) has
been referred to, wherein the claimant, while still on a

publ i c thoroughfare was injured due to a traffic congestion
caused' by the arrival of all sorts of trucks, cars, and
pedestrians, that workman came there on business of the
cl ai mant s enpl oyer. The injury was held to be in the
course of enmploynment —on the theory that the zone of
enpl oyment danger has been extended beyond the gate by the
enpl oyment created dangers in the street. It was held that
it is rather a /'matter of reaching out  and covering a
particul ar hazard which has a sufficiently close
54

work connection to inpel the courts to find tenporary room
for it within the course of enmploynment concept.

De hors the Human Ri ght -and constitutional goal, the
march of Jurisprudence enphasises that the law did not
remain static but kept pace with the changi ng social denands
to secure socio-econom c justice to workman

It would thus be held that the enploynent of a | workman
does not comence until he ‘has reached the place of
enpl oyment and does not continue after he has |eft the place
of work, the journey to and fromthe place of enploynent
bei ng excluded. An enployee travelling fromhis ‘residence
to his place of work ordinarily is not on duty and is not
acting in the course of his enploynment. But travelling as a
part of duty between place of work and residenceis in the
course of his enployment when the enployee is entitled to
paynment of travelling all owances/wages is part of duty. The
enpl oyee then is travelling on the enployer’s tinme.~ He will
be acting in the course of his enploynment. ~The doctrine of
coming in and go fromworkplace is subject to reasonable
extention. It is common know edge that the home is the
enpl oyee’ s base fromwhich it is his duty to start for work.
When an enpl oyee was travelling by direct route from his/her
hone to the place of work but for that he/she has no
occasion to traverse the way though private/publiciroad way
is the normal or agreed or accustoned route to reach the
wor kpl ace, he/she nust be treated to be travelling in ‘the
course of his/her enploynment as incidental to join the duty
or leaving the work place. The accident is in the course of
his enpl oynment because he/she is then at the scene of the
acci dent by reason only of his/her enploynent and he/ she has
reached the sphere of enmploynment. The test is whether the
enpl oyee has exposed to a particular risk by reason of
hi s/ her enpl oynent or whether he/she took the sane risk as
is incurred by any other public wusing the public way
ot herwi se then his/her enploynent. The accident occurred
whi |l e using transport provided by the enployer is during the
course of enploynent. The notive to use public or private
transport or route to reach the place of accident 1is not
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rel evant. The enpl oyee may use the place, public road or
transport services as usual course of neans of attending to
or going fromthe place of work, office or factory. The
proximty of time and place of accident to the tinme of
reporting to the duty or after duty time are relevant facts
to be reckoned. No hard and fast rule can be laid. Wen a
wor kman wal ks/rides the bicycle
55

etc. along the public road/street to go to his/her work,
his/her right to walk does not spring, undoubtedly, from
enpl oyment, and he/she also may exercise it as a nmenber of
the public. Neverthel ess the workman too uses the
public/permtted private way as access/neans to attend to
duty. The question whether he/she had encountered the
danger or the accident exercising his/her right and to be at
the place of incident as a menber of the public or as
hi s/ her integral course of enploynment rmust always be born in
mnd and is a question of fact to be considered in each
case. Wil e as a nenber of the public he/she nmay have a
right to walk or ride a cycle, drive a car etc. but while
wal king or crossing the road/driving to reach the place of
work or duty he/she encounters the danger or the accident,
which he/she would not have encountered but for that

enpl oynent , t hen it must be incidental to hi s/ her
enpl oynent . The notive which induces the enployee to do a
thing is not material. His/her notive to go by a particul ar

route is also immterial, whether it was to save tine or to
save hinmself/herself fromtrouble. ~Wether the place at
whi ch the injury/death occurred was on the only route or at
| east the normal /accustonmed route which the  enployee nust
traverse to reach the place of work and becane the hazard of
the enploynent is also relevant fact. It is inpossible to
exactly define in positive terns the degree of ' casua
connection. The fact that the risk is common to all mankind
does not prove that the accident has not arisen out of

enployment. |t must be shown that the enpl oyee was  exposed
to the risk by reason of enploynent, though the risk may be
conmon to all. The residents nmay be exposed to the risk as

residents but the enployee is exposed to the risk because
he/she is required by his/her enploynent -so to expose
hi nsel f/herself. On the facts in a given case, if the court

woul d cone to a positive concl usi on, the
i ncident/injury/death arose out of and during the course of
enpl oyrent .

It is true, as contended by Shri Tulsi, that Ss.51A and
51C of the Act give statutory presunptions/grounds as to
when an accident happen while travelling in —an “enployer’s
transport, etc. The Act intends to reiterate the |aw
declared by this court, apart fromcreating sane statutory
presunpti ons. But it is no corollary to conclude that an
accident arising out of and in the course of enploynent, in
any other way, by necessary inplication, should ' stand
excluded. In Gan Devi Anand v. Jeevan Kumar & Ors., [1985]
Suppl. 1 SCR 1 a Constitution Bench of this Court was called
upon to consider under Del hi Rent Act by expressly defining
heirs of tenant of residential accommpdation are tenants
whet her to exclude heirs of the
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tenant for comercial tenancy. It was contended that by
necessary inmplication it stood excluded. Thi s Court

negatived that contention and held that the statute by
necessary inplication did not exclude the heirs of the
tenant in occupation of comrercial accomodation and applied
the general law relating to succession and the contract and
upheld that they are tenants for comercial premses as
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wel | . To the extent covered under Ss.51A to 51D by
statutory anmendnent stands incorporated in the Act but in
other respects the court has to consider whether the
accident has arisen out of and in the course of enploynent,
de hors the statutory presunptions etc. provided in Ss. 51A
to 51D.

The next contention that the Mdtor Vehicles Act
provi des the renedy for danages for an accident resulting in
death of an injured person and that, therefore, the renedy
under the Act cannot be nade availed of Ilacks force or
substance. The general |law of tort or special lawin Motor
Vehicles Act or Wrkman Conpensation Act may provide a
renmedy for danages. The coverage of insurance under the Act
in an insured enploynent . is in addition to but not in
substitution of the _above remedies and cannot on that

account be denied to the enployee. |In K Bharati Devi V.
GIl.Cl., AIR 19838 A . P. 361 the contention that the deceases
contracted life insurance and due to death in air accident

the appellant received conpensation and the sane would be
set off and no doubl e advant age of damages under carri age by
Air Act be given was negatived.

It falls foul fromthe nouth of the appellant, a
trustee de son tort who collected the premium from the
enpl oyee and enployer wth a promise to expend it for
disability, to attenpt to winggle out fromthe prom se or
to deprive the enployee the nedical benefit for enploynent
injury covered by the insurance on the technicalities. It
is estopped to deny nedical benefit to the insured enpl oyee.
W are conscious of the fact that the plea of estopple was
not raised by the respondent but it springs fromthe conduct
of the appell ant.

Applying the above lawto the facts, ~the necessary
conclusion is that the respondent was trekking the ‘road to
attend to duty which found to be the accustoned route to

reach the factory and just few mnutes before i.e. 15
m nutes before reporting to duty hewas struck by the truck
resulting in the enploynent injury. 1It, therefore, 'occurred

during the course of his enploynent and thereby he is
entitled to the anpbunt as conpensation
57

under the Act. The appeal is dismssed but wthout costs.

B.P. JEEVAN REDDY, J. This appeal raises a question
with respect to the neaning and anbit of the expressions "in
the course of enploynent” and "arising out the enploynent”
expressions occurring in the definition. of "enployment
injury" in clause (8) of Section 2 of the Enployees’” State
I nsurance Act, 1948. The appeal is preferred by the E. S.I
Corporation against the judgnent and order of 'a Division
Bench of the Kerala Hi gh Court disnmissing its appeal

The first respondent, Francis De Costa, was enployed
with J & P Coats (P) Ltd., Koratty, second respondent in
this appeal. He was an insured enployee. On 26.6.1971 he
was going on a cycle, owned by him to report to duty at the
factory. VWil e he was at a distance of one kilometer  from
the factory, he was hit by a lorry belonging to the
enpl oyer. As a result of the accident, he suffered severe
injuries and was decl ared totally and per manent |y
i ncapacitated for work in the factory. It was so certified
by the Insurance Medical Oficer. The enpl oyee-first
respondent laid a claimfor the benefits wunder the Act
before the Regional Director, E S.I. Corporation (the
appel | ant herein) which was rejected. The first respondent
thereupon noved the Enpl oyees’ Insurance Court for relief
under Sections 75 and 76 of the Act. H's case was that
since the injury was suffered by himwhile on the way to his
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duty, it 1is an ’enploynent injury’. The Corporation
however, contended that it is not so, inasmuch as the

accident took place on a public road. The E.S.I Court held
in favour of the first respondent, against which the
Cor por ati on preferred an appeal to the Hi gh Court
unsuccessful ly.

The facts found by the E.S.I. Court and accepted by the
H gh Court are to the following effect: On that day, the
first respondent had to report for duty at 4.30 P.M The
first respondent was proceeding to the factory on his cycle,
foll owi ng the usual route al ong which he passed every day to
and fromthe factory. The cycle on which he was riding was
purchased by him fromthe advance given to him by the
enployer with a viewto facilitate speedy arrival at the
factory. The first respondent was not guilty of negligence
while riding the cycle.

It is on the above facts that the question arising
herei n has to be answered.
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The ' Act was enacted by Parlianent since it thought it
expedi ent - to provide for certain benefits to enployees in
the case of sickness, maternity and enploynent injury and to
make provision for -certain other nmatters in relation
thereto. Section 2is the interpretation clause, C ause (8)
wher eof defines ’enploynment injury’ in the follow ng terns:

"(8) "enploynent injury" neans-a personal injury to
an enpl oyee caused by accident or an occupationa
di sease arising out of andin the course of his
enpl oyrment ;. bei ng an i nsurabl e enpl oyment, whet her
the accident occurs or the occupational disease is
contracted within or outside the territorial limts
of India;)"

A reading of the ’definition shows t hat for
constituting an enploynent injury it nust not only be caused
by an accident arising out of his enploynment but nust be one
arising in the course of his enployment. Both ingredients
nmust be satisfied. Chapter IV (Section 38 to 45B) deals
with the contributions to be nade both by the enpl oyers and
the enployees while Chapter V specifies the benefits  which
can be extended to the insured persons. (Section 46 inter
alia provides for periodical payment to an enpl oyee di sabl ed
as a result of an enploynment injury as well as to the
dependents of an insured person who dies as a result of
enpl oyment injury). Section 51 read with the First Schedul e
prescribes the anpbunts payable in case ~of disablenent.
Section 51-A to 51-D were added by the Anendment Act 44 of
1966. Section 51-A creates a rebuttable presunption to the
effect that the accident arising in the course of enploynent
shall be presuned, in the absence of evidence to the
contrary, to have arisen out of that enploynment as /'well.
The Section reads as foll ows:

"51A. Presunption as to accident arising in course
of employnment for the purpose of this Act, an
accident arising in the course of an insured
person’'s enploynment shall be presunmed, in the
absence of evidence to the contrary, also to have
arisen out of that enploynent."

Section 51-B provides that an accident shall be deened
to ari se out of and in the course of enpl oyment
notwithstanding that at the tine of the accident, the
enpl oyee was acting in contravention of the provision of any
law applicable to him or of any orders given by his
enployer. It is not necessary to quote the section for the
purpose of this case. Section 51-C,

59
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though not directly relevant is still of some significance
herein and may, therefore, be set out in full
"51-C. Acci dents happening while travelling in
enpl oyer’s transport. (-)(1) An accident happening
while an insured personis, with the express or
i mplied perm ssion of his enployer, travelling as a
passenger by any vehicle to or fromhis place of
work shall, notwithstanding that he is wunder no
obligation to his enployer to travel by that
vehicle, be deened to arise out of and in the
course of his enploynent, if-
(a) the accident would have been deened so to have
ari sen had he been under such obligation and
(b) at the tinme of the accident, the vehicle-

(i)is being operated by or on behalf of his
enpl-oyer or some other person by whomit is
provi ded i n pursuance of arrangements nade
with - his enpl oyer, and

(ii)is not being operated in the ordinary

course of public transport service.
(2) in this section "vehicle" includes a vessel and
an aircraft.)"

According to Section 51-C, where an enployee is
travelling in a vehicle provided by or on behalf of the
enpl oyer, and where the travel is to or fromthe place of
work, if any accident occurs resulting in injury to the
enpl oyee, it shall be deenmed that he has suffered the injury
arising out of and in the course of enploynment even if he
was under no obligation to travel by that vehicle, so |ong
as the vehicle is not being operated in the ordinary course
of public transport service. Section 51-D provides that
where an acci dent occurs while neeting an energency it shal
be deened to arise out of and in the course of enploynent.
It is not necessary to notice the section for the purpose of
this case. Section 74 in_Chapter Vi provi des f or
constitution of the Enpl oyee’s Insurance Court while Section
75 specifies the questions/disputes which are within the
jurisdiction of such Court.

In this case the first respondent-enpl oyee had not yet
reached the factory. At the time of accident ~he was
travelling along a public road, to
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go to the factory. He was following the usual route which he
was follow ng every day for going to and for returning from
the factory. He was riding a cycle owned by himwhich was
purchased by him fromout of the advance given by the
enpl oyer for his convenience. The cycle was not provided by
the enployer, nor was it owned by the enployer. The place
of accident was one kil oneter away fromthe factory. The
accident occurred 15 minutes before the hour when he had to
report to duty. While travelling on the public road he was
hit by a lorry owned by the enployer. Can it be said in the
circunmstances that he suffered the injury in an accident
"arising out of and in the course of his enploynment”?

The words "arising out of and in the course  of
enpl oyment"” are not defined in the Act or the Rules and
Regul ati ons made thereunder. They have no doubt been the
subject matter of several decision not only under this Act
but al so under the Worknen's Conpensation Act where to these

expressions occur in Section 3. These seemingly simple
words have led to a good deal of divergence of judicia
opi ni on. Wil e both the expressions "arising out of" and

"in the course of" do not nmean the sanme thing, both of them
do denote and contenplate a causal connection between the
accident (which leads to injury) and the enploynent. The
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accident, in other words, nust not be unconnected with the
enpl oyrent . This in turn rai ses the question when does an
enpl oyment begin and end. For this purpose, one has

necessarily to turn to decided cases. But before doing so,
it is wll to keep in mnd tw relevant factors: (i) the Act
is a piece of social legislation-a beneficial |egislation
It creates a fund, contributed both by the enpl oyees and the
enpl oyer (Section 26) to neet and provide for sickness,
maternity and enploynent injuries to insured enployees
(Section 28). Any interpretation placed upon the above
wor ds shoul d be such as to advance the object underlying the
Act and (ii) in respect of injuries suffered in acci dents
not arising out of and in the course of enploynent, i.e., in
the case of injuries other than enploynent injuries,
renedi es and forunms are different e.g., Mtor Vehicles Act,
(Section 110A) Railways Act (Sections 82-Ato 82-J) and so
on. In other words, if an enployee covered by the Act
suffers an injury on account of jan accident not arising out
of and not in the course of his enploynent, he is not
wi thout a renedy in law. Forum nay be different; procedure
may be different; but he certainly has renedy; just as any
other citizen of this country; Neither |ess no nore.

Coming to decided cases, | may start with the decisions
of this Court.
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In Saurashtra Salt Manufacturing Conpany v. Bai Valu Raja
and Os. (AIl.R 1958 S.C. 881) the neaning of t he
expression "in the course of his enploynment” occurring in
Section 3(1) of the Wrkmen' s Compensation Act fell for
consi der ati on. The workman concerned therein was enpl oyed
in a salt work. He was returning home after finishing his
wor K. He had first to traverse a public path, then pass
through a sandy area in the open and finally across a creek
by a ferry boat. Wile crossing the creek in the ferry boat
it capsized due to bad weather-and drowned. A claim for
conpensation was |aid which disputeultimtely reached this

Court. It was found in that case as well that the worknman
was follow ng the usual and ordinary way to go to and return
fromthe salt works. Imam J. speaking for hinmself and N H

Bhagwati and GCejendragadkar, JJ. stated the law - in the

fol |l owi ng words:
"7 As a rule, the enploynment of a workman does  not
conmence until he has reached the place of
enpl oyment and does not conti nue when he has left
the place of enploynment, the journey to and  from
the place of enploynent being excluded. It is now
wel | -settl ed, however, that this is subject to the
theory of notional extension of the enployer’s
prem ses so as to include an area which the workman
passes and repasses in going to and in |eaving the
actual place of work. There nmay be sone reasonabl e
extention in both time and place and a worknan may
be regarded as in the course of his enploynment even
t hough he had not reached or had Ileft hi s
enpl oyer’s prenmses. The facts and circunstances
of each case wll have to be exam ned very
careful ly in order to determ ne whether t he
accident arose out of and in the course of the
enmpl oymrent of a workman, keeping in view at al
times this theory of notional extention."”

After noting the fact that the ferry was not provided

by the enployer, the | earned Judge held as foll ows:
"It is well settled that when a workman is on a
public road or a public place or on a public
transport he is there as any other nmenber of the
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public and is not there in the course of his
enpl oyment unl ess the very nature of his enpl oynent
nmakes in necessary for himto be there. A workman
is not in the course
62

of his enmploynent fromthe noment he |eaves his
honmes and is on his way to his work. He «certainly
is in the course of his enploynent if he reaches
the place of work or a point or an area which cones
within the theory of notional extention, outside of
whi ch t he enpl oyer is not [iable to pay
conpensation for any accident happening to him In
the present case, even if it be assuned that the
theory of notional extention extends upto point D,
the theory cannot be extended beyond it. The nonent
a workman left point. Bin a boat or left point A
but had not yet reached point B, he could not be
said to'be in the course of his enploynent and any
acci dent _happening to himon the journey between
these two points could not be said to have arisen
out —of and in the course of his enploynent. Bot h
the Conmi ssioner for Wrkmen s Conpensation and the
Hi gh Court ~were.in error in supposing that the

deceased workmen in this case were still in the
course of 'their enploynent when they were crossing
the creek /between points A and B. The acci dent

whi ch took place when the boat was al nbst at point

A resulting in the death of so nmany  worknmen was

unfortunate, - but for that accident the appell ant

cannot be made |iable’™

(The Salt works was situated across a creek

opposite Porbandar. Point Ais the place where

enpl oyee going from Porbandar got into the ferry.

They alighted at point B.  Frompoint to one ' could

go Salt works passing through the sandy area. On

the sandy area near point B there was also a public

foot-path leading to Salt-wrks at point D))

According to this decision an enployee who travels
along a public road in a public vehicle that is-or may not
be provided or arranged by his enployer and suffers an
injury froman accident, cannot be said to have suffered the
injury, in the course of his enploynent, even though he is
proceeding to his place of work or returning therefrom
unl ess, of course, he is at such public place or ~on such
public transport in the course of his enploynment, For
exanpl e, an enployee may be required to travel throughout
the city or a particular area in the course of discharge of
his duties as in the case of a Medical Representative. It
may also be a case where an enployee may be sent ~on an
errand or on sone work or duty assigned by the enployer and
in that connection he travels by a public
63
vehicl e al ong a public road.
The next decision is in General Mnager, B.E S.T.

Undert aki ng, Bonbay v. Ms. Agnes, [1964] 3 S.C. R 930. In
this case the deceased enpl oyee was the bus driver of the
appel l ant corporation. After finishing the work for the

day, he left the bus in the depot, and boarded another bus
to go to his residence. That bus net wth an accident
resulting in injuries to himleading to his death. H s w dow
laid a claimunder the Wrknmen's Conpensation Act. The
guesti on was, whether the death of the enployee occurred in
an accident arising "out of and in the course of his
enployment” wthin the neaning of Section 3(1) of the
Workmen’ s  Conpensation Act. Subba Rao and Midhol kar, JJ.
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answered the question in favour of the enployee while
Raghubar Dayal, J. ruled to the contrary. The nmgjority
noticed that a bus driver enployed by the appellant-
corporation is given the facility to travel in any bus
bel onging to the Corporation to reach the place of his duty
and al so while returning therefrom This facility was found
to have been provided not as a matter of grace but as a
matter of right of the enployees, with a view to increase
the efficiency of the service. In other words, it was found
that travelling by bus to reach or return fromthe place of
duty was a condition of his service and that there was an
inmplied obligation on the part of the enployee to travel in
the buses of the Corporation as a part of his duty. In
these circunstances, it was held, the accident had occurred
during the course of enploynent. The ngjority approved and
applied the principle of the decision of Court of Appeals in
Cremins v. Cuest, Keen & Nettlefolds, Ltd., (1908) 1 K B.
469 the facts of which case were somewhat sinmlar to the
case before them

The ' _above principles were reiterated in Mackinnon
Machenzi e & Co. Pvt. Ltd. v. |brahi mMahomred |ssak, [1970]
1 S.C R 869 though the decision therein actually turned on
the facts of that case.

W may next notice certain decisions of the Hi gh Courts
in this country relied upon by the first respondent. The
first case is in Bhagubai v. Central Railway, Bonbay, (1954)
2 Labour Law Journal 403 a decision of -a Division Bench of

the Bonbay Hi gh Court conprising Chagla, CJ. and Dixit, J.

The deceased was a Miukadam enployed in the Central Railway
at Kurla station. He lived “in the railway quarters
adjoining the railway station. The only access for the
deceased from his quarters to the railway station was
through the compound of the railway quarters. On 20th Dec.
64

1952 the deceased left his quarters a few mnutes before
mdnight in order to join duty. Soon thereafter  he was

stabbed fatally by sone unknown person. It was not di sputed
before the Court that "that the accident arose in the course
of his enploynent”. The only contention urged by the

enpl oyer-rail way was that the accident did not arise out of
the enploynent of the deceased. Chagla, CJ. referred to
certain English decisions and a few earlier decisions of the
Bonbay Hi gh Court and hel d thus:
“I'n our opinion, once the applicant has established
that the deceased was at a particular place and he
was there because he had to be there by reason of
his enmployment and he further establishes that
because he was there he met wth an accident, he
had di scharged the burden which the | aw pl aced upon
hi m The | aw does not place an additional” burden
upon the applicant to prove that the peril  which
the enmployee faced and the accident which | arose
because of that peril was not personal to him but
was shared by all the enpl oyees or the nenbers  of
the public.™
The principle applicable in these matters, according to
the | earned Judge, is this:
"Now, it 1is <clear that there must be a causa
connexi on between the accident and the enpl oynent
in order that the Court can say that the accident

arose out of the enploynment of the deceased. It is
equally clear that the cause contenplated is the
proxi mate cause and not any renobte cause. The

authorities have clearly laid domm that if the
enpl oyee in the course of his enploynent has to be
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in a particular place and by reason of his being in
that particular place he had to face a peril and
the accident is caused by reason of that peri

which he has to face, then a causal connexion is

est abl i shed bet ween t he acci dent and t he
enploynment. It is now well settled that the fact
that the enployee shares that peril wth other
nmenber s of t he public is an i rrel evant
consideration. It is true that the peril which he
faces rmust not be sonething personal to him the
peril must be incidental to his enployment. It is
also clear that he nust not by his own act add to
the peril or extend the peril. But if the peri
which he faces had nothing to do with his own
action or
65

his own conduct, but it is a peril which would have
been faced by any other enployee or any other
menber of ‘the public, then if the accident arises

out of such peril, a  causal connexi on is
est abl'i shed bet ween the  enpl oynent and t he
acci dent."

This is evidently a case where the accident took place
on the prem ses of the enployer. The deceased was a rail way
enpl oyee. H's place of work was the railway station. He
lived in the railway quarters adjoining the station. He was
proceeding fromhis quarter to the station. ~Thus he was on
the enpl oyers’ prem ses when he was fatally attacked. Thi s
case, therefore, does not help the respondent. It may also
be seen that this case was decided before the decisions of
this Court referred to above.

The next decision is in Regional Director ESIC v. L.
Ranga Rao & Anr., (1981) 2 Karnataka Law Journal 197. Thi s
is a case arising under the Enpl oyees State |nsurance Act.
The deceased- enpl oyee was run over by an unidentified notor
vehicle at 9.45 p.m while he was on his way to join duty at
the factory at 10.00 p.m The accident took place on a
nati onal highway at a distance of two kilonmeters ‘from the
factory. A Division Bench of the Karnataka Hi gh 'Court,
speaki ng through Jagannatha Shetty, J. (as he then was)
referred to the definition of "enployment injury" in section
2(8) of the Act and observed:

"I't may be sufficient if it is proved that the
enpl oyee having regard to his enploynent has to  be
at a particular place and by reason of his being in
that particular place he has to suffer an injury by

acci dent . If that nuch is proved, then  a causa
connection is established between the accident. and
his enployment and he shall be held to  have

suffered an enpl oynent injury.
W nmay also point out that it is also immteria
whet her an enployee was travelling in a public
transport vehicle or an omibus at the tine of an
accident. It is equally immterial whether he was
going on a public road or a private lane when he
suffered an injury. He nust have the choice of
going in any route which is convenient for him to
go and any node of conveyance which is econonica
to him These matters cannot be considered wth
any set pattern and greater |atitude nmust be given
to the enployees in growing cities and towns."
66
In Sadgunaben Anrutlal & Os., v. The Enployees’ State
| nsurance Corporation, Vol.22 (1981) Cujarat Law Report 773
the enpl oyee was standing at the bus stop for boarding a bus
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which would take him to the place of his work. The
transport was not provided by the enpl oyer. He had not been
feeling well allegedly on account of strain of his work.

Wiile waiting at the bus stop, he collapsed and becane
unconsci ous. He was taken to the hospital but he died even
bef ore reaching the hospital. Medical Exam nation reveal ed
that he died of acute cardiac failure. Thakkar, J. speaking
for the Bench opined that a liberal test nust be adopted in
these matters designed to achieve the social obj ects
underlying the enactnent. He upheld the claim

On the other hand, the | earned Additional Solicitor
CGeneral appearing for the corporation relied upon the
decisions in Regional Director E.S. 1. Corporation, Trichur
v. K Krishnan, (1975) Kerala Law Tinmes 712 rendered by the
Di vision Bench conprising Balakrishna Eradi and GCeorge
Vadakkel , JJ. and Comm ssioners for the Port of Calcutta v.
Mst. Kaniz Fatema, A 1.R 1961 Vol.48 Calcutta 310, a
decision of the Division Bench of Calcutta H gh Court
Conprising S.. Lahiri, CJ. and R'S. Bachawat, J. In both
these cases the accident occurred on a public road while the
enpl oyee ~was —going to or-returning fromthe place of his
work. It was held that it cannot be said that the accident
has arisen out of and-in the course of enploynent.

At this stage, a brief reference to some of the
decisions rendered in UK nmay be in order. Mst of the
reported decisions are those where the accident took place
either on the prem ses of the enployer or while travelling
by or on a vehicle provided/arranged by the ‘enployer. In
Gane v. Norton Hill Colliery Co., (1909) 2 'K B. 539 an
enpl oyee working in._a Colliery left his work and was
proceeding by a route which crossed certain railway |ines
bel onging to and under the control of his enpl oyer. Wi | e
trying to cross arailway line he nmet with an accident and
was seriously injured. The workman coul d have gone by
anot her safer route but since that was |onger, he adopted
the shorter one which was indeed used by all the worknen who
lived in the sane direction as the injured enployee. It was
found that the said shorter vroute was wused with the
know edge and consent of the enployer. On these facts the
Court of Appeal found that the accident must be said to
arise out of and in the course of enployment within the
meani ng of the Wor kmen’ s Conpensation Act , 1906.
Practically
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sane are the facts in John Steward and. Son- (1912) .
Longhurst, (1917) Appeal Cases 249. A carpenter, —enployed
inrepairing a barge lying in dock, was returning after the

work was over. It was a dark night. Wile proceeding al ong
the quay, he fell into the sea and drowned. The enployees
had | eave to pass through the dock on their way to and’ from
the barge. It was held by the House of Lords that “-inasmuch

as the nman was on the dock prem ses solely by virtue of his
contract of service the accident arose out of and in the
course of enmployment. Again in Howells v. Geat Wstern
Rai | way, (1928) 97 L.J.K B. 183, a dock | abourer enployed to
load cargo into a steaner took a shorter route instead of
taking the specified route. The specified route was a
[ onger one. Al the workers used to follow the shorter
route to the knowl edge of the Conpany officials. Vi | e
going by the shorter route, the enpl oyee was knocked down
and kill ed. The Court of Appeal held that since the
acci dent took place on the prem ses of the enployer and al so
because he was going by the accustonmed route, though not
permitted, the accident must be said to arise out and in the
cour se of enpl oynent. In Cremins v. Quest, Keen &
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Nettlefolds Limted, (1908) 1K. B. 469 the accident took
pl ace on a platformunder the exclusive use of the enpl oyer.
A train was provided by the enployer for transporting the
workers free of charge. |In the circunstances, it was held
by the Court of Appeals that it was an inplied termof the
contract of service that the colliers should have the right
to travel by train, to and fro, w thout charge. In the
circunstances, it was held that the enployer was liable. In
Weaver v. Tredegar Iron & Coal Co. Ltd., (1940) 3 A
Engl and Law Reports 157, the House of Lords reviewed the
entire case | aw and held that where the accident took place
on a platformowned by the Railway Conpany with which the
enpl oyer had an arrangenent for transporting the enployees
and the accident took place on such platform the accident
must be said to have arisen out of and in the course of his
enpl oyment . Lord Porter observed that the exigencies of
service, the practice obtaining therein and the nature of
service nust all be looked into to ascertain the scope of
duty and enploynent. In H Il v. Buterley Co. Ltd., (1948) 1
Al'l England Law Reports 233, the accident took place on the
property —of the enployer. The Court of Appeal held the
enpl oyer |iabl e.

W may now refer to cases where the accident took place
on a public road  while the enployee was going to or
returning fromthe place of work. In other words, in these
cases, the accident did not take place on the prem ses of
the enployer or while travelling by a vehicle/carriage owned
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or provided by the enployer. In Alderman v. Geat Wstern
Rai | way Company, (1937) Appeal Cases 454, the enpl oyee was
living at Oxford. The place of his duty was  at another
place called Swansea. He had a | odging at Swansea al so.
Wil e going to duty fromhis Swansea |l odgi ng, he nmet with an
acci dent . It was held by the House of Lords that the
enpl oyer is not responsible. The test evolved in this case
was - was the enployee subject to control of the enployer at
the time of accident ? If not, it was held, he was like any
ot her menber of public. In Netherton v. Coles, (1945) 1 A
Engl and Law Reports 227 the workman was enployed’ by a
buil ding contractor. He had to work at the place specified
by the employer. He was provided a travelling -allowance.
Travelling allowance was a condition of his service. The
enpl oyee was returning fromthe workplace on a notorcycle:.
The accident took place on the road. The Court of Appea
said that the enpl oyer was not responsible.- The reason for
this holding is that the journeys of the workman did not
form part of his service since he was at Iliberty, outside
the working hours, to choose his own time and nethod of
transport to and fromhis actual work and the accident
happened after conpletion of his work. |n Jenkins v. /Elder
Denpster Lines Ltd., (1953) 2 Al England Law Reports ' 1133
the deceased was enployed on a ship. The ship was  noored
against a mole. The deceased had gone out and was returning
to the ship. It was a dark night. Wile on the nole, he
slipped and fell into the sea. He drowned. It was held by
the Court of Appeals that the accident cannot be said to
have arisen out of and in the course of his enmploynment. The
test applied by the Court of Appeals is "was the worknman at
the relevant time acting within the scope of his enploynent
o

A situation which is now covered by Section 51-D of the
E.S.| Act, arose in Blee v. London and North Eastern Railway
Conpany, (1938) Appeal Cases 126. By the terns of
enpl oyment, the enpl oyee was bound to attend to emergency
calls outside his duty hours. For this extra work he was
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paid fromthe noment he left his house and till he reached
back. He was called on such an energency duty and while
going there he was knocked down by a vehicle and died. It

was held that the accident nust be said to have arisen out
of and in the course of his enploynent.

From the above decisions, it energes clearly that any
injury suffered by an insured enployee as a result of an
accident occurring on a public road (or a public place),
even while going to or returning from the place of
enpl oyment cannot be treated as an enpl oynent injury. Once
it is found
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that the accident took place on a public road, it becones
imaterial whether that place is one nile or one furlong
away from the workplace. O course, if the enployee

suffers an injury while travelling, whether voluntarily or
as a condition of service, by a transport provided or
arranged by the enployer it will be an enploynent injury.
Simlarly, if the accident takes place on the prem ses of
the enployer, if will be treated as one arising out of and
in the course of enploynment. It is, however, necessary to
clarify that if an enployee suffers an injury whil e
travelling by a public transport or while proceeding along a
public road in the course of performance of his duties e.qg.
nmedi cal representatives, |inesnen enployed by Electricity
and Tel ephone undertaki ngs, repair and mai ntenance personne
enployed to go to the residential and other places, (where
the wunits/gadgets are installed), toattend to themand so
on.

I do not propose to set out the relevant principles
exhaustivel y. It is neither possible nor desirable. | am
only stating certain principles keepingin mnd the facts of
the case before us. 1In view of these principles, I am of
the opinion that the respondent enpl oyee herein cannot' claim
any di sabl ement benefit under the E.S.1. Act of the injuries
suffered by him

The appeal has to succeed and is hereby all owed.

ORDER

In view of difference of opinion Registry is directed
to post the appeal before the Bench of three Judges for
deciding the matter.

T.N A Matter referred to Larger Bench
70




