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ACT:

The Representation of the People Act 1951--Sections 81
and 86- Power of Hi gh Court to di smi ss El ection
Petition--Docunent fornms integral part of Election Petition
and not furnished to respondent al ongwi th copy of the Peti-
tion--The effect thereof.

HEADNOTE:

The appellant was a voter in the Mal a  constituency of
the Kerala Legislative Assenbly, election whereof was held
on March 23, 1987 and the first-respondent, sitting Chief
Mnister of the State was declared elected from the said
consti tuency.

The appellant challenged the validity of 1st  Respond-
ent’s election on the ground of various corrupt practices
conmitted by him It was alleged in the El ection Petition
that at the instigation of the first respondent, ~Respondent
No. 2 published a notice wherein it was stated that he  was
withdrawing his candidature. It was further stated in the
notice that his purpose of contesting was to highlight the
gri evances of the Kudumbi Sanudayam comunity with a viewto
get that community the status of Schedul ed Caste and since
the Kerala Governnent under the | eadership of “the first
respondent (returned candi date) had decided to give a fa-
vour abl e consideration in regard to the comunity’'s den.and
for inclusion in the list of Schedul ed Castes, it had become
necessary for the first respondent to win the election. He
thereby offered his support to Respondent No. 1. According
to the appellant this act constituted a corrupt practice
within the meaning of Section 123 of the Representation  of
the People Act, 1951.

It was further alleged by the Election Petitioner that
Respondent No. 1, «conmitted corrupt practice by asking
Government servants to | ead processions in support of his
candi dature. A photograph of a procession was filed.

El ection Petitioner further alleged that at the instiga-
tion of the first respondent a video cassette called "Mla-
yude Purogathi" had been used in the constituency wherein
persons |like Shri Jose P. George, Governnment Pleader, Kerala
Hi gh Court, Shri Tomas Thottappally,
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Veterinary Doctor spoke in support of the first respondent
which is a corrupt practice. The video cassette was filed in
a seal ed cover.

The first respondent contested the Election Petition and
pl eaded that since the copies of the photograph, notice and
the video cassette have not been furnished to him alongwth
the Election Petition, the same was liable to be dism ssed
in limne wunder section 86(1) for nonconpliance with the
provi sions of section 83(1).

The High Court rejected the contention of the appellant
that Respondent No. | could obtain copies of the docunents
fromthe H gh Court; and defend his case, and took the view
that non-furnishing to the respondent copies of the docu-
nents alongwith a copy of the Election Petition was non-
conpliance with section 81(3) and as such, the election
petition was liable to be dismssed, which the H gh Court
did. Hence this appeal

Al nost.  identical ~ arguments were advanced before this
Court. Counsel” for the appellant strenuously contended that
the video cassette etc. do not froman integral part of the
petition, . on the other hand, they had been filed in the
proceedi ngs as evidence of facts and copies of such docu-
ments need not be served on the respondent alongwith a copy
of the Election Petition.  On behalf of the first respondent
it was mainly argued that failure to supply the docunents
violates the provisions of section 81(3) as in the absence
of those the Election Petition served cannot be said to be
true copy of the election petition as contenplated by sec-
tion 81(3) of the Act.

Di sm ssing the appeal; this Court,

HELD: An election is the denocratic nethod for selecting
the representatives of the people in Parlianment or in the
Legi sl ative Assenbly. Wien a candi date gets hinself el ected
by adopting or committing any corrupt practice, his election
nmust be set aside on proof of such corrupt practice. At the
sane time, the procedure prescribed by the Act for chall eng-
ing an el ection nmust be strictly followed. [964H 965A]

Satya Narain v. Dhuja Ram [1974] 3 SCR 20.

Whenever there is an allegation of corrupt practice, the
election petition shall contain a concise statement” as to
the material fact on which the petitioner reliesand also
must set forth full particulars of the —corrupt practice
al l eged by the petitioner. [964F]
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When a docunent forns an integral part-of the election
petition and a copy of such document is not furnished to the
respondent alongwith a copy of the election petition, the
copy of the election petition will not be a true copy within
the neaning of section 81(3) and, as such, the Court has to
dismss the election petition under section 86(1) for,/ non-
conpliance with section 81(3). [965F-(F

Section 81(3) which enjoins that every election | peti-
tion shall be acconpani ed by as nmany copies thereof as there
are respondents nentioned in the petition, and every such
copy shall be attested by the petitioner under his —own
signature to be a true copy of the petition. Section 81(3)
however, does not provide for giving of copies of the docu-
ments either referred to in the election petition or filed
in the proceedi ngs. [963D]

Section 86(1) is a nandate on the Court to dismiss an
election petition if there be a non-conpliance with the
provi sions of section 81(3). |963F]

The appellant in the instant case, has not served on
the first respondent a true copy of the election petition
i nasmuch as admttedly, a copy of the video cassette which
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forns an integral part of the election petition, was not
served alongwith the election petition. It was nonconpliance
with the provisions of section 81(3) of the Act. (M Karuna-
nidhi v. H V. Hande, [1983] 2 SCC 473). [972H 973A]

The question of exercise of jurisdiction by the Court
in permtting the appellant to supply the particulars does
not arise at all. [972F]

Sahodrabai Rai v. Ram Singh Aharwar, [1968] 3 SCR 13;
Thakur Virendra Singh v. Vinmal Kumar, [1977] 1 SCR 525;
Mthilesh Kumar Pandey v. Baidyanath Yadav, [1984] 2 SCR
278; Azhar Hussain v. Rajiv Gandhi, [1986] Suppl SCC 315;
Shri Udhav Singh v. Madhav Rao Scindia, [1977] 1 SCC 511 and
A.  Madan Mohan v. Kal avakunta Chandrasekhara, [1984] 2 SCC
289.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: G vil Appeal (Election)
No. 4030 of 1987.
From the Judgnent _and Order dated 13.11.87 of the
Kerala High Court in ElectionPetition No. 2 of 1987.
P.S. Poti and T.T. Kunhi kannan for the Appellant.
961

Dr. Y.S. Chitale;, A'S. Nanbiar, Dileep Pillai, MA
Firoz and Aseem Mahrotra for the Respondents.

The Judgnent of the Court was delivered by

DUTT, J. This appeal under section 116-A of the Repre-
sentation of the People Act, 1951 (hereinafter referred to
as 'the Act’) is directed against the judgment of the Kerala
High Court dism ssing the election petition of ~the appel-
| ant .

The appellant is a voter in the Mala constituency of the
Keral a Legislative Assenbly. The election of the menmbers of
the Assenbly was held on March 23, 1987 and the first re-
spondent, who was then the sitting Chief Mnister  of the
State of Kerala, was declared elected from Ml a constituen-
cy.

The appellant challenged the election of the first
respondent to the Kerala Legislative Assenbly on the ground
of various corrupt practices alleged to have been comitted
by the first respondent. |In paragraphs 5(i) and 5(ii) of the
el ection petition, the corrupt practice that was all eged by
the appellant was to the effect that the second respondent,
who was a candidate for the election, published a notice
wherein it was declared that the second respondent was
wi thdrawi ng fromthe contest and stated, inter alia, that it
was to highlight the grievances of his community, nanely,
the Kudunbi Samudayam which is a backward comunity, that he
had decided to contest the election, and that one of the
demands of the community was that it should be included in
the list of Schedul ed Castes. Further, the second respondent
stated in the notice that the Kerala Government under the
| eadership of the first respondent had decided to give
favourabl e consideration in regard to his comunity’s demand
for inclusion in the list of Schedul ed Castes. Accordingly,
the second respondent declared in the notice that for ob-
taining their rights, it had becone necessary that the first
respondent should win in the election and for that purpose
he was wi thdrawi ng his candidature offering full support to
the first respondent. It was alleged that the second re-
spondent published the notice at the instigation and wth
the assistance and initiative and at the cost of the first
respondent and his supporters. Such acts constituted corrupt
practice within the neaning of section 123 of the Act.
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In paragraph 5(xvi), it is alleged that the first re-
spondent also conmitted corrupt practice in the course of
his election work by asking Governnment servants including
Shri P.M Shabul Hareed, Teacher
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CGovernment Upper Primary School, Kaduppassery, to |ead
processions in support of his candidature in the constituen-
cy. It was subnmitted by the appellant that he was prepared

to prove the allegation by exam ning the said persons. A
phot ogr aph of a procession was fil ed.

I n paragraph 5(xi) of the election petition, the appel-
lant inter alia stated as foll ows:

B (XT )
Besides at the instigation of the first re-
spondent ~a video cassette called "Ml ayude
Pur ogathi " has been used in the constituency.
The ~persons who speak are one Shri Jose P
Geor ge, Government Pl eader, Kerala Hi gh Court,
2. Shri Thonas Thottappally, Veterinary Doc-
tor, Veterinary Polyclinic, Val i yapar anmbu.
This is also a corrupt practice. The video
cassette s produced herewith in a sealed
cover."

The first respondent opposed the election petition by
filing a witten statenment denying the allegations of cor-
rupt practices. It was subnmitted by himthat as the copies
of the said notice, photograph and video cassette were not
supplied to the first respondent along with the copy of the
election petition, the election petition was liable to be
dismissed in |limne under section 86(1) for - non-conpliance
with section 81(3) of the Act.

The High Court cane to the findings that the allegations
in the election petition would really show that the said
docunents formed integral part of the election petition and,
therefore, it was really necessary to serve copies of the
same on the first respondent and overrul ed the contention of
the appellant that as he had filed the docunents and pro-
duced the video cassette in Court, the first respondent
could very well take copies of the sanme and defend his case.
The High Court took the view that ~ non-furnishing to the
first respondent copies of the docunments along with a copy
of the election petition was non-conpliance wth section
81(3) and, as such, the election petition was liableto be
di sm ssed under section 86(1) of the Act. In that ~view of
the matter, the Hi gh Court dismssed the election petition
Hence this appeal
Section 81 of the Act provides as follows:

"81. Presentation of petitions. (1) An el ec-
tion petition calling in question any election
may be presented on one or nore of the grounds
specified in sub-section (1) of section
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100 and section 101 to the Hi gh Court by any
candi date at such election or any elector
within forty-five days from but not earlier
than, the date of election of the returned
candi date, or if there are nore than one
returned candidate at the election and the
dates of their election are different, the
| ater of those two dates.

(2) [Omitted by Act 47 of 1966.]

(3) Every election petition shall be acconpa-
nied by as many copies thereof as there are
respondents mentioned in the petition and
every such copy shall be attested by the peti-
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tioner under his own signature to be a true
copy of the petition."

We are concerned with section 81(3) which enjoins that
every election petition shall be acconmpanied by as nany
copies thereof as there are respondents mentioned in the
petition and every such copy shall be attested by the peti-
tioner under his own signhature to be a true copy of the
petition. Section 81(3), however, does not provide for
giving of copies of the documents either referred to in the
election petition or filed in the proceedings. W may now
refer to section 86(1) of the Act which reads as foll ows:

"86(1). The Hi gh Court shall dismss an elec-
tion petition which does not conply with the
provisions ~ of section 81 or section 82 or
section 117."

Section 86(1), therefore, is a mandate on the court to
dismiss an election petition if there be a non-conpliance
with the provision of section 81(3). In other words, both
section 81(3) and section 86(1) are nmandatory in nature and
if there be any non-conpliance with the mandatory provision
of section 81(3), the court will be bound to dismiss the
el ection petition.

Bef ore considering whether a copy of the docunent re-
ferred to in the election petition or filed in the proceed-
ings should be furnished to the elected candidate, whose
el ection is under challenge, along witha copy of the elec-
tion petition, we may refer to section 83 of ‘the Act provid-
ing as to the contents of an election petition

Section 83 provides as foll ows:

964
"83. Contents of petition.--(1) “An  election
petition--

(a) shall contain a concise statenment of the
material facts on which the petitioner relies;
(b) shall set forth full particulars of any
corrupt practice that the petitioner alleges,
including as full a statenent as possible of
the names of the parties alleged to have
conmitted such corrupt practice and the date
and place of the commssion of each such
practice; and

(c) shall be signed by the petitioner and
verified in the manner laid down in the Code
of Civil Procedure, 1908, for the verification
of pl eadi ngs:

Provi ded that where the petitioner
all eges any corrupt practice, the petition
shall al so be acconpanied by an affidavit in
the prescribed formin support of the allega-
tion of such corrupt practice and the particu-
l ars thereof.

(2) Any schedule or annexure to the petition
shall also be signed by the petitioner and

verified in the sane nmanner as the petition.”
It is apparent fromclauses (a) and (b) of section 83
that an el ection petition shall contain a concise statenent
of the material facts and also set forth full particulars of
any corrupt practice. These two requirenments are al so nanda-
tory in nature. So, whenever there is an allegation of

corrupt practice, the election petition shall contain a
concise statenent as to the material fact on which the
petitioner relies and also nust set forth full particulars

of the corrupt practice alleged by the petitioner
As has been held in Satya Narain v. Dhuja Ram [1974] 3
SCR 20, the right to challenge an election is not a conmon
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law right, but a special right as conferred by the Act. The
provision for setting aside the election on the grounds
nmentioned in section 100 of the Act including the ground of
corrupt practice has been nmade for the purpose of naintain-
ing purity of elections. An election is the denocratic
method for selecting the representatives of the people in
Parlianment or in the Legislative Assenbly. Wien a candidate
gets hinself elected by adopting or committing any corrupt
practice, his election nmust be set aside on proof of such
corrupt practice. At the same tinme, the proce-

965

dure prescribed by the Act for challenging an el ection nust
be strictly followed. So, if there be any deviation from or
non-conpliance wth the provision of section 81(3), the
court wll have no other alternative than to disniss the
el ection petition.

It has been already noticed that the Hgh Court dis-
m ssed ~the election petition as the appellant has not fur-
ni shed to the first respondent copies of the notice, photo-
graph and the video cassette referred to above along with a
copy of the election petition. So far as the copies of the
notice and the photograph are concerned, we do not think
that the High Court was justified in holding that these
should have also been furnished to the first respondent
along with the copy of the election petition. Dr. Chitale
| ear ned Counsel appearing on behal f of the first respondent,
al so has not urged that the copies of these two docunents
shoul d have been served upon the first respondent. \Wat has,
however, been vehenently urged on behalf of the first re-
spondent is that he shoul d, have been served-along with the
el ection a copy of the video cassette. This contention will
be consi dered presently.

W have already referred to section 83 relating to the
contents of an election petition.. The  election petition
shal | contain a concise statement of material facts and al so
set forth full particulars of any corrupt practice. The
material facts or particulars relating to any corrupt prac-
tice may be contained in a docunent and the el ection / peti-
tioner, wthout pleading the material facts or ~particulars
of corrupt practice, may refer to the docunent. When such a
reference is made in the election petition, a copy of the
docunent nust be supplied inasmuch as by naking a reference
to the docunent and without pleading its contents in the
el ection petition, the docunment becones incorporated in the
el ection petition by reference. In other words, it forns an
integral part of the election petition. Section 81(3) pro-
vides for giving a true copy of the election petition. Wen
a docunent fornms an integral part of the election petition
and a copy of such document is not furnished to the respond-
ent along with a copy of the election petition, the copy of
the election petition will not be a true copy within the
meani ng of section 81(3) and, as such, the court ‘has to
dismiss the election petition under section 86(1) for ' non-
conpliance with section 81(3).

On the other hand, if the contents of the document _in
guestion are pleaded in the election petition, the docunent

does not forman integral part of the election petition. In
such a case, a copy of the docunent need not be served on
the respondent and that will not be non-conpliance with the
provi sion of section 81(3). The docunent

966

nmay be relied upon as an evidence in the proceedings. In

other words, when the document does not form an integra
part of the election petition, but has been either referred
to in the petition or filed in the proceedi ngs as evidence
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of any fact, a copy of such a docunent need not be served on
the respondent along with a copy of the election petition

There may be anot her situation when a copy of the docu-
ment need not be served on the respondent along with the
el ection petition. Wen a docunent has been filed in the
proceedings, but is not referred to in the petition either
directly or indirectly, a copy of such docunment need not be
served on the respondent. What section 81(3) enjoins is that
a true copy of the election petition has to be served on the
respondents including the el ected candi date. Wen a docunent
fornms an integral part of an election petition containing
material facts or particulars of corrupt practice, then a
copy of the election petition without such a docunent is not
conplete and cannot be said to be a true copy of the elec-
tion petition. Copy of such docunment nust be served on the
respondents.

Keeping in view the above principles, let wus consider
whet her the video cassette, as mentioned in paragraph 5(xi)
in the election petition, forns an integral part of the
election petition. It is not disputed that a copy-of the
vi deo cassette was not served on the first respondent al ong
with the copy of the el ection petition. Indeed, the same was
submitted by the appellant in a sealed cover with an appli-
cation praying for keeping the video cassettee in the seal ed
cover till the stage of exam nation of witnesses. It s,
therefore, apparent /that not only the copy of the video
cassette was not served on the first respondent, but also
the appellant had no'intention of serving a copy of the sane
on the first respondent.

It is urged by M. Poti, |earned Counsel” appearing on
behal f of the appellant, that the video cassette is only an
evi dence of the fact stated in paragraph 5(xi) of the elec-
tion petition, relevant portion of which has been extracted
above. It has been alleged in paragraph 5(xi) that 'at the
instigation of the first respondent, a video cassette called
"Mal ayude Purogathi" has been used in the constituency. The
expression "Ml ayude Purogathi" ‘nmeans progress of Mla,
which is the constituency in question. Further, it has been
all eged that the persons whose speeches have been recorded
in the video cassette regarding progress of Mala are two
CGovernment officers naned in paragraph 5(xi), and that the
cassette has been used in the constituency at the
967
instigation of the first respondent. This has been averred
as a corrupt practice. It is also nentioned in the sane
paragraph that the video cassette is produced with the
el ection petition in a sealed cover. It is not disputed that
by corrupt practice as referred to in paragraph 5(xi) of the
el ection petition, the appellant is referring to the corrupt
practice w thin the nmeaning of section 123(7) of the Act.
Section 123 enumerates the different corrupt practices for
the purposes of the Act. One of the corrupt practices, as
contained in section 123(7), is the obtaining or procuring
or abetting or attenpting to obtain or procure by a candi-
date or his agent, or by any other person, with the consent
of a candidate or his election agent, any assistance other
than the giving of vote for the furtherance of the prospects
of that candidate’s election, fromany person in the service
of the Governnent and belonging to any of the classes as
mentioned in clauses (a) to (g) of the section. The signifi-
cant ingredient of corrupt practice, as nentioned in section
123(7), is that the assistance which is obtained or procured
from a Government servant of the classes nentioned in
clauses (a) to (g) must be for the furtherance of the pros-
pect of the election of the candi date who or on whose behal f
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such assistance has been obtained or procured. It is not
disputed that the tw Government servants nentioned in
par agraph 5(xi) of the election petition whose speeches have
been recorded in the video cassette, are Government servants
wi thin the neani ng of section 123(7).

The speeches of the two Governnent servants relating to
"“Mal ayude Purogathi", that is, the progress of Mila, sim
pliciter wll not constitute a corrupt practice within the
nmeani ng of section 123(7). In order to be a corrupt practice
within the nmeaning of section 123(7), the speeches of the
said Governnent servants as recorded in the video cassette
and alleged to have been used in the constituency at the
instigation of the first respondent, nust be with a view to
obtaining or procuring or abetting or attenpting to obtain
or procure the assistance for the furtherance of the pros-
pects of the first respondent’s election. It is urged by the
| earned Counsel for the appellant that as no such allegation
has been nmade in paragraph 5(xi), the allegations in that
par agraph/ do not constitute a corrupt practice wthin the
neani ng. ‘of “section 123(7) and, accordingly, the video cas-
sette does not-forman integral part of that paragraph

We are unable to accept the contention. It is true that
there is no allegation in paragraph 5(xi) that the video
cassette was used by the first respondent for the purpose of
any assistance for the furtherance of the prospects of his
el ection. But, in our opinion, it is apparent that
968
such an allegationiis inplied in the paragraph. After alleg-
ing that the video cassette was used in the constituency at
the instigation of the first respondent, it is alleged that
the same constituted a corrupt practice which points to the
only fact that the video cassette containing the speeches of
the Governnent servants was used for the purpose of sone
assistance for the furtherance of the prospects of the
election of the first respondent. It is inplied that the
video cassette is referred to in paragraph 5(xi) in regard
to the alleged assistance for the furtherance of the pros-
pects of the election of the first respondent and, accord-
ingly, the contents of the cassette are incorporated in that
paragraph by reference. In other words, the cassette forns
an integral part of paragraph 5(xi). I'n this connection, we
may refer to Item No. 1 of the List of Documents which reads
as follows:

"1. Video Cassette by Kala Audio & Video,
Kal | ettunkara, Tricur District titled “Mala-
yude Purogathi" prepared at the instance of
the first respondent for election  propaganda,
as stated in paragraph 5(xi) of the election
petition."

It is clear fromltemNo. 1 of the List of Docunments
that it is the specific case of the appellant that ‘the video
cassette was prepared at the instance of the first respond-
ent for election propaganda, as stated in paragraph 5(xi) of
the election petition. Whether it was so stated in Item No.
1 of the List of Docunents or not it is, as stated already,
apparent on the face of the allegation in paragraph 5(xi)
that it was used by the first respondent by way of assist-
ance in furtherance of the prospects of his election and so
the video cassette forned an integral part of paragraph
5(xi). Unless a copy of the video cassette was given to the
first respondent, he would not know how t he speeches of the
said Government servants coul d assist the furtherance of the
prospects of his election and would not be in a position to
deal with the allegations nmade in paragraph 5(xi). The copy
of the election petition which was served on the first
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respondent without a copy of the video cassette was not,
therefore, a true copy of the election petition within the
nmeani ng of section 81(3) of the Act.

Much reliance has been placed on behalf of the appellant on
a decision of this Court in Sahodrabai Rai v. Ram Singh
Aharwar, [1968] 3 SCR 13. In that case, the appellant filed
an election petition challenging the election of the first
respondent on four grounds, one of which was corrupt prac-
tice inasmuch as the first respondent had appealed to reli-
gi on through a panphl et marked Annexure A In the

969

body of the election petition a translation in English of
the Hindi panphlet was incorporated. The original panphlet
was attached to the election petition and was nmarked Annex-
ure A The election petitioner, thereafter, stated in the
petition that the panphlet formed part of the petition. The
first respondent -raised an objection that a copy of the
panphl et ~had not been annexed to the copy of the election
petition 'served onhimand, therefore, the "election peti-
tion was liable to be dism ssed under section 86 of the Act.
The High  Court accepted the objection and dism ssed ’'the
el ection petition. On an appeal to this Court by the appel-
lant, this Court set aside the judgnent of the H gh Court
hol di ng that the panphl et nust be treated as a docunment and
not as a part of 'theelection petitionin so far as the
averments were concerned.

The decision in Sahodrabai’s case does not, in our
opi nion, lend any assistance to the contention of the appel-
ant that the video cassette is only evidence and does not
formpart of the election petition. In that case, the elec-
tion petition reproduced the whole of the panmphlet and,
accordingly, it was held that it was only an~ evidence and
not a part of the election petition. Wat has been stressed
in that case is that each and every docunent does not. form
part of the election petition. Mreover, the Court was
consi dering the scope of section 83(2) of the Act before it
was anended. W are unable to accept the contention made on
behal f of the appellant that a docunment, in no circum
stances, can forman integral part of the election petition
As has been noticed already, the phanplet in-that case was
fully reproduced in the election petition and, therefore, it
was merely an evidence and did not forma part of the elec-
tion petition.

In Thakur Virendra Singh v. Vimal Kunmar, [1977] 1 ~SCR
525. the question was whether a |leaflet, a copy of which was
Annexure A to the election petition and referred to in
paragraph 13 thereof, constituted a part of  the election
petition and, accordingly should have been served on. the
el ected candidate. This Court overruled the contention of
the elected candidate that the petition was liable to be
di smissed as the copy of the petition neant to be served on
the appell ant was not acconpani ed by a copy of Annexure A on
the ground that the allegation of corrupt practice and
particulars thereof, as given in paragraph 13 of the elec-
tion petition, were sufficiently clear and precise. This
decision is, therefore, of no help to the contention of the
appellant that the video cassette is not a part of the
el ection petition.

The nost inportant case for our purpose is the decision of
this
970
Court in M Karunanidhi v. H V. Hande, [1983] 2 SCC 473. In
that case, in paragraph 18(b) of the election petition it
was al |l eged as foll ows:

"18(b). The first Respondent erected fancy
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banners throughout the constituency and the
nunber of such banners is about 50. A photo-
graph of one such banner is filed herewth.

The cost of each such banner will be not |ess
than Rs. 1,000. The expenditure involved in
erecting t hese fifty banners is about

Rs.50,000. It is submtted that the first
Respondent has incurred the above said expend-
iture which added to the anpunt disclosed in
the Return of Election Expenses exceeds the
amount fixed under Section 77(3) of the Act
thus anounting to a corrupt practice under
Section 123(6) of the Act."

Admittedly, a copy of the photograph as referred to in
paragraph 18(b) was not furnished to the appellant along
with a copy of the election petition. This Court took the
view that the averment contained in paragraph 18(b) woul d be
inconplete w thout a copy of the photograph being supplied
with a copy of the election petition. The reason being that
it was '‘not possible to conceive of the dinension of the
| arge fancy banner unl ess one had a l'ook at the photograph
In that view of the matter, it was held by this Court that
the photograph forned an integral part of the petition and a
copy of it should have been served along with the election
petition. Accordingly, this Court reversed the judgnent of
the High Court in so far as it held that the photograph of
the fancy banner adverted to in paragraph 18(b) coul d not be
treated to be an integral part of theelection petition, but
was merely a piece of evidence’ as to the nature and type of
fancy banner erected by the appellant and, therefore, fail-
ure to supply a copy of the photograph to the appellant did
not anmount to a violation of the provision of sub-section
(3) of section 81 of the Act.

The decision in Karunani dhi’s case fully supports the
view which we take, nanely, the video cassette forned an
integral part of the election petition because w thout a
copy of the video cassette the first respondent was not in a
position to know whether’ the video cassette recording the
speeches of the two Government servants could be said to
have been used by the first respondent for the purpose of
any assistance in furtherance of the prospects of his elec-
tion. Karunanidhi’s case was referred to and approved in a
subsequent decision of this Court in Mthilesh Kumar ~Pandey
v. Baidyanath Yadav, [1984] 2 SCR 278.
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M. Poti has, however, urged that if the "avernents in
paragraph 5(xi) of the election petition are full and com
plete or, in other words, if they do not give particul ars of
the corrupt practice, in that case the said avernments may be
struck out under the provisions of Order VI Rule 16 of the
Code of Civil Procedure, but the entire election petition
cannot be dismissed. It has already been noticed that | under
clauses (a) and (b) of section 83(1) of the Act, an election
petition shall contain a concise statenent of the nmateria
facts and shall set forth full particulars of any corrupt
practice. The material facts and the full particulars of
corrupt practice wll constitute cause of action for the
el ection petition. If the material facts are not supplied or
full particulars of corrupt practice are not given in the
el ection petition, as a consequence of which the election
petition does not disclose any cause of action, it is |liable
to be dismssed under the provision of Order VII, Rule 11(a)
of the Code of Civil Procedure. See Azhar Hussain v. Rajiv
Gandhi, [1986] Suppl. SCC 315.

Apart fromthe striking out the whole of the election
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petition when it does not disclose a cause of action, the
court can strike out any statement which is irrelevant,
scandal ous or has nothing to do with the cause of action
under the provision of Oder VI, Rule 16 of the Code of
Cvil Procedure. It is submitted by M. Poti that if the
avernents in paragraph 5(xi) of the election petition are
irrelevant or do not disclose any cause of action, at the
nost the said paragraph can be struck out by the court under
the provision of Oder VI, Rule 16 of the Code of Gvi

Procedure. W are afraid, we are unable to accept the con-
tention. W are not concerned with whether paragraph 5(xi)
can be struck out by the court under the provision of Oder
VI, Rule 16 of the Code of Civil Procedure as not disclosing
any cause of action, but really we are concerned with the
guestion as to whether the copy of the election petition
whi ch has been served on the first respondent w thout a copy
of the video cassette is a true copy of the election peti-
tion or not within the meaning of section 81(3) of the Act.
We have cone-to the conclusion that the appellant has not
served on the first respondent a true copy of the election
petition -inasmuch as, admittedly, a copy of the video cas-
sette which forms an integral part of the election petition

was not served along with the election petition. There is,
therefore, no substance in the contention which is rejected.

M. Poti has/drawn our attention to the observations
made by this Court in Shri Udhav Singhv. Madhay Rao Scin-
dia, [1977] 1 SCC 511 which reads as follows:

972

"Li ke the Code of Civil Procedure, this sec-
tion also envisages a distinction between
"material —facts" and "material particulars".
Clause (a) of sub-section (1) corresponds to
Order 6, Rule 2, while clause (b) is anal ogous
to Order 6, Rules 4 and 6 of the Code. The
di stinction between "material facts” and
"material particulars” is inmportant  because
di fferent consequences may flow froma defi-
ciency of such facts or particulars in the
pl eading. Failure to plead even a /'single
material fact |eads to an inconplete cause of
action and inconplete allegations of such a
charge are liable to be struck off .under
Order 6, Rule 16, Code of Civil Procedure. |If
the petition is based solely on those allega-
tions which suffer from lack of nmateria
facts, the petition is liable to be sumarily
rejected for want of a cause of action, In the
case of a petition suffering froma deficiency
of material particulars, the court ‘has a
di scretion to allow the petitioner to supply
the required particulars even after the expiry
of limtation."

On the basis of the above observations, it is submitted
that if paragraph 5(xi) of the election petition suffers
froma deficiency of material particulars, the court .has a
di scretion to allowthe appellant to supply the required
particulars even after the expiry of limtation. The above
observations have been made in a different context and are
quite inapplicable to the facts and circumstances of the
i nstant case which, as noticed already, relate to the ques-
tion as to whether the video cassette is an integra
part .of the election petition and whether non-furnishing of
a copy of the video cassette to the first respondent al ong
with a copy of election petition is non-conmpliance with the
mandat ory provision of section 81(3) and, as such, liable to
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be di sm ssed under section 86(1) of the Act. The question of
exercise of discretion by the court in permtting the appel -
lant to supply the particulars does not arise at all

Lastly, the decision of this Court in A Mdan Mhan v.
Kal avakunt a Chandrasekhara, [1984] 2 SCC 289 has been relied
upon by the | earned Counsel for the appellant. W fail to
understand how this case is of any assistance to the appel-
lant, for in this case also this Court once nore approved of
the decision in Karunani dhi’s case. No other point has been
urged by either party in this appeal

In view of the discussion nmade above, we affirm the
judgrment of the High Court dismssing the election petition
of the appellant on the
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ground that as the copy of the video cassette was not served
on the first respondent along with a copy of the election
petition, it was nonconpliance with the provision of section
81(3) of the Act-:

The appeal is, accordingly, disnssed. There wll,
however, '‘be no order as to costs.
Y. Lal Appeal dism ssed.
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