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ACT:

U.P. Uban Buildings (Regulation of Letting, Rent and
Eviction) Act, 1972--Section 12--Deened vacancy of buil di ng-
-\When arises-- Wen an enpl oyee of a tenant conpany without
consent but with know edge of |andl ord occupi es prem ses--
Whet her it can be said that there is a deened vacancy. Hel d-
- Yes.

HEADNOTE

Certain premises in Rae Barel i  were given on rent to an
Aushadhal aya in the year 1946 or 1947 by the landlord. The
Aushadhal aya went out of existence but an enpl oyee  of the
sane, respondent No. | continued occupying the sai d
prem ses. He also paid rent in the name of the tenant and
not in his own nane.

Appellant No. | moved an application under section 12
of the U P. Urban Buildings (Regulation of Letting, Rent and
Eviction) Act for declaring that the premses had fallen
vacant and for allotnment of the said prem ses in his favour-:
Section 12 of the Act provides that where a |andlord does
not occupy the building or substantially renoves his effect
therefrom and allows to occupy any person who is not a
menber of his famly then the vacancy shoul d be deemed. The
Rent Controller found that the prenm ses was not occupied by
the tenant but by a person other than the tenant. The / Rent
Controller held that the shop was vacant and allowed the
application. In an appeal the Hgh Court disnissed the
application. The Hi gh Court considered respondent No.' 1 to
be a part of the Aushadhal aya and the rent that was being
paid and credited all along in the name of the Aushadhalaya
to be treated as the rent on behalf of the respondent No. 1.
Hence this appeal by special |eave. Affirm ng the decision
of the Rent Controller and setting aside the decision of the
H gh Court, this Court,

HELD: In this case, admittedly, the property is not
bei ng occupi ed by the nmenbers of the tenant’s famly. It is
not vacant but it is occupied by Respondent No. |, who was
not the tenant at any relevant tinme. In our opinion, the
deenmed vacancy of the prenises though not actually vacant,
has happened. [431E]
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The tenant of the prenises in question has long |eft.
An enployee without the consent though, perhaps with
know edge of the landlord was occupying the prenises but in
such circunstances it cannot be held as the H gh Court has
done that there was no deemed vacancy. The Hi gh Court was in
error in holding that the Aushadhal aya was a tenant through
the petitioners. The tenant was the Aushadhal aya and the
proprietors thereof. It is an adnmitted factual position and
the High Court recognised that the Aushadhal aya was cl osed
in the year 1976. The Hi gh Court commented that the | andlord
recogni sed Respondent No. 1 as a tenant and was charging
rent from him That is wong and incorrect. There was no
such evidence. No rent was charged from Respondent No. 1. He
never paid any rent. The rent was paid in the name of the
Aushadhal aya by Respondent No. |. [431F-H, 432A]

The Landlord knew that there was a change in the
occupation but the landlord did not consent as there was no
evi dence and Respondent No.1 has not said that there was any
change of ~tenancy. The tenancy was not in the nanme of
Respondent No.~ 1. The premises, indubitably, was in the nane
of the Aushadhalaya. It was not in occupation or possession
of the Aushadhal aya, its proprietors or partners, and at the
rel evant time Respondent No.1 did not claimor purported to
occupy the sane on behalf of the Aushadhalaya. He clained
and asserted his own right of occupation. He was not the
tenant. The premnises, indubitably, was occupied by the
person other than the tenant wi thout his consent but perhaps
with the know edge of ‘the |andl ord. [432B-D

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: -Ci vi |l “Appeal No. 3773
of 1988.

From the Judgnent and Order dated 15.2.1988  of the
Al | ahahad High Court in Wit Petition No. 3310 of 1983.

R K. Jain, R B. Mhrotra and Pradeep Mshra  for the
Appel | ant s.

G C. Mathur and K P. CGupta for the Respondents.

The Judgrment of the Court was delivered by

SABYASACHI  MUKHARJI, J. Leave granted. The appeal is
di sposed of by the follow ng judgnent.
Thi s appeal arises out of the judgnment and order of the Hi gh
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Court of Allahabad, Lucknow Bench, dated 15th February,
1988. It relates to the prem ses being shop No. 483/10 in
House No. 483/7, ward No. 11, Station Road, Rae Bareli, in
U P., hereinafter described as premises in dispute.’ The
house was situated on the first floor of the aforesaid shop
The | andl ords of the aforesaid shop and house at present are
S/ Sh.  Anand Kumar Agni hotri and Raj Kumar Agni hotri, | being
the sons of late Sh. Krishna Chandra Agni hotri, residents of
Stati on Road, Rae Bareli

After the death of the owner, Sh. Krishna Chandra
Agni hotri, the entire property was divi ded anongst his sons
and the present shop and house have fallen in the share of
the aforesaid two sons. The appellant is the brother-in-I|aw
of the said |andlords of the premises in dispute. It appears
that on 26th April, 1980 the appellant nmoved an application
before the Rent Control & Eviction Oficer, Rae Bareli. that
the premses in dispute had fallen vacant and the sane
should be declared to be vacant and also applied for
allotment of the said premises in his favour

The Rent Controller held that the shop was vacant. As
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nmentioned hereinbefore, the proceedings started on an
application which was noved by the appellant under Section
12 of the U P. Urban Buildings (Regulation of Letting, Rent
& Eviction) Act, 1972 hereinafter <called the Act, for
all otment of the prenises on the ground floor on the ground
that the prem ses had fallen vacant. The Inspector (Rent)
made a local inspection and found that the respondent was
residing on the first floor whereas on the ground floor
certain nmedicines were found and the water and electric
connections were in the name of the respondent. Evidence had
been adduced before the Rent Controller. On behalf of the
respondent it was contended before the Rent Controller that
the prem ses was not vacant and that the appellant, who had
applied, was none other than the landlord's wife's own
br ot her.

The Hi gh Court recorded that the building was taken on
rent by Ms. Dhacca Swastic Aushadhal aya, Station Road, Rae
Bareli (hereinafter called 'the Aushadhalaya'), in the year
1946 or 1947. The Aushadhal aya was no longer in existence
and the " service of the proceedings was effected at its
Varanasi —address. It further appears fromthe records that
the respondent had been doi ng the profession of Vaidya. On a
conspectus of the evidence the High Court was of the view
that the Aushadhalaya had been a tenant through the
respondent at the inception. The business, however, was
closed in the year 1976 and the respondent was carrying on
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hi s own busi ness. The Rent Control ler found that the tenant
was not in occupation and the tenant, the Aushdhal aya, nor
its proprietor. The present respondent was not the tenant
but the prem ses was occupi ed by Hi rday Ranjan Chakraborty,
the respondent herein. The Rent Controller found ‘that the
prem ses was not occupied by the tenant but by other ' person
other than the tenant. The H gh Court found to the contrary.
The rent was being paid, but, as it appears, in the nane of
the tenant, and not in the nane of the respondent in his own
nane. The rent was paid by the respondent in the name of the
Dhacca Swastik Aushadhal aya, but the prem ses was / being
occupi ed by the person other than the tenant.

Section 12 of the Act provides for deenmed vacancy,
which is as follows:

" 12. Deened vacancy of building in certain cases.--

(1) A landlord or tenant of a building shall be deenmed to
have ceased to occupy the building or a part thereof it--

(a) he has substantially renmoved his effects therefrom or
(b) he has allowed it to be occupied by any person who is
not a menber of his famly, or

(c) in the case of a residential building, he as well as mem
bers of his famly have taken up residence,  not  being
temporary residence, el sewhere.

(2) In the case of a non-residential building, —where a
tenant carrying on business in the building adnitsa ' person
who is not a menber of his famly as a partner or a new
partner as the case may be, the tenant shall be deened to
have ceased to occupy the buil ding.

(3) In the case of a residential building, if the tenant or
any nmenber of his famly builds or otherwi se acquires in a
vacant state or gets vacated a residential building in the
same city, Minicipality, notified area of town area in which
the building under tenancy is situate, he shall be deened to
have ceased to occupy the buil ding under his tenancy:
Provided that if the tenant or any nenber of his famly had
built any such residential building before the date of
comencement of this Act, then such tenant shall be deened
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to have ceased to occupy the building under his tenancy upon
the expiration of a period of one year fromthe said date.
Expl anati on. --For the purposes of this sub-section--

(a) a person shall be deemed to have otherwi se acquired a
bui I di ng, if he 1is occupying a public building f or
residential purposes as a tenant, allottee or licensee;

(b) the expression "any nenber of famly" in relationto a
tenant, shall not include a person who has neither been
normally residing with nor is wholly dependent on such
t enant .

(3-A) If the tenant of a residential building holding a
trans ferable post under any Governnment or local authority
or a public sector corporation or under any other enployer
has been transferred to some other «city, Minicipality,
notified area or town area, then such tenant shall be deemed
to have ceased to occupy such building with effect from the
thirtieth day of June follow ng the date of such transfer or
from the date of allotnment to him of any residentia
accommdati on (whether any accomodation be allotted under
this Act or any official acconmpdation is provided by the
enpl oyer) in-the city, Municipality. notified area or town
area to which he has been so transferred, whichever is
| ater.

(3-B) If the tenant of a residential building is engaged
in any profession, 'trade, calling or enployment in any city,
Municipality, notified area or town area in which the said
building is situate, and such engagenment ceases for any
reason whatsoever, ‘and he is |andl ord of any other building
inally other city, nunicipality, notified area or town area
then such tenant shall be deemed to have ceased to occupy
the first nentioned building with effect fromthe date on
which he obtains vacant possession of the last nentioned
bui | di ng whether as a result of proceedi ngs under section 21
or otherw se.

(4) Any building or Part which a landlord or tenant has
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ceased to occupy within the neaning of sub-section ( 1), or
sub-section (2), or sub-section (3), sub-section (3A), or
sub-section (3-B) shall, for the purposes of this Chapter,
be deened to be vacant.

(5) A tenant or, as the case may be, a menber of his
famly, referred to in sub-section (3) shall, have a right,
as landlord or any residential buildings referred to in the
said sub-section which may have been I et out by him before
the comencenent of the Utar Pradesh U ban Buildings
(Regul ation of Letting, Rent and Eviction) (Amendnent) Act,
1976 to apply under clause (a) of sub-section (1) of section
21 for the weviction of his tenant from such building
notwithstanding that such building is one to  which the
remai ni ng provisions of this Act do not apply."

In fact, the said Section provides that  where a
l andl ord does not occupy the building or substantially
renoves his effects therefromor allows to occupy any person
who is not a menber of his famly, then the vacancy should
be deened.

In this case, admittedly, the property is not being
occupi ed by the nenbers of the tenant’'s famly. It is not
vacant but i is occupied by H rday Ranjan Chakraborty, who
was not the tenant at any relevant tine. In our opinion, the
deened vacancy of the prem ses though not actually vacant,
has happened. The Rent Controller was right in conmng to
that conclusion. The error into which The H gh Court fel
was in considering Hirday Ranjan Chakraborty to be a part O
the Aushdhalaya and the rent that was being paid and
credited all along in the nanme of the Aushdhalaya to be




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 5

treated as they rent on behal f of Hi rday Ranjan Chakraborty.

The tenant of the prenises in question has long |eft.
An enployee without the consent though, perhaps, wth
know edge of the Landlord was occupying the prenises, but in
such circunstances it cannot be held as the H gh Court has
done that there was no deened vacancy. 'The High Court was
in error in holding that the Aushdhalaya was a tenant
through the petitioners. The tenant was the Aushdhal aya and
the proprietors thereof. It is an admtted factual position
and the Hi gh Court has recogni sed that the Aushdhal aya was
closed in the year 1976. The Hi gh Court comented that the
| andl ord recognised Sh. Hrday Ranjan Chakraborty as a
tenant and was charging rent fromhim That is wong and
incorrect. There was no such evidence.
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No rent was charged from Hirday Ranjan Chakraborty. He never
paid any rent. The rent paid in the name of the Aushdhal aya
by Hi rday Ranj an Chakraborty.

The Hi gh Court has rightly comented that the |landlord
knew that “there was a change in the occupation but the
| andl ord did not consent as there was no evidence and Hirday
Ranj an Chakraborty has not said that there was any change of
tenancy. The tenancy was not in the nane of H rday Ranjan
Chakraborty. The prem ses, indubitably, was in the nane of
the Aushdhal aya. I't was not in occupation or possession of
the Aushdhalaya, its proprietors or partners, and at the
relevant time Hrday Ranjan Chakraborty did not claim or
purported to occupy the same on behalf of the  Aushdhal aya.
He cl ai med and asserted his own right of occupation. He was
not the tenant. The prem ses, indubitably, was occupied by a
person other than the tenant w thout his consent but perhaps
with the know edge of the |andlord.

In those circunstances, in our opinion, the H gh Court
was not right. The Rent Controller in his order had held
that Hirday Ranjan Chakraborty could not be given the
benefit of Regulations 6 & 14 of the Act because at no stage
the landlord had accepted himas the tenant. In view of this
categorical finding, it could not be said that H rday Ranjan
Chakraborty was occupying the prem ses in question with the
consent of the I andlord.

In The prem ses the judgment and order of ~the High
Court are set aside. The order of the Rent Controller is
restored.

C M P. No. 17425 of 1988

In view of the above order, no order is necessary in
this application, and the same is accordingly dism ssed.

H S K Appeal  al | owed.




