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NANAVATI , J.

The appel l ant was appointed as a Lecturer on probation
for a period of one year from6th ~August, 1970 in the
college run by Respondent No.1.. I'n May 1971, the Principa
of the college submtted a report to the Mnagenent that
performance of the appellant was not satisfactory and that
he was not fit to be continued in service. The Managenent at
its meeting held on 20th June, 1971, considered that report
and passed a resolution for termnation of service of the
appel l ant. The college being a recognized institution under
the U.P. Internedi ate Education Act, 1921, prior approval of
the District I nspector of School s was necessary - for
effectively termnating the service of the appellant and
therefore, the resolution-cumproposal of the Managenent was
forwarded to the concerned District JInspector. After
considering the same the District Inspector by his order
dated 5th July, 1971, accorded approval. Thereupon the
Management termnated the petitioner’s service on 6th July,
1971. The appellant preferred an appeal to the Deputy
Director of Education. By an order dated 15th March, 1972 he
allowed the appeal and held the termination invalid on the
ground that neither one nonth's notice nor one nonth’'s pay
inlieu of notice was given to the appellant as required by
Regul ation 25 framed under Section 16 C of the Act.

Agai nst that order the Managenent filed a Wit Petition
being CGvil Msc. Wit Petition No. 3171 of 1972 in the
Al | ahabad High Court. It was not disputed before the Hi gh
Court that Regul ation 25 which reads as under

"25. The services of a tenporary

enpl oyee (other than a probationer)

or of a probationer during the

terns of his probation, nmay be

termnated at any tine by giving

him one nonths’'s notice or one

nonth’s pay in lieu thereof."
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was applicable. It was also not in dispute that neither one
nonth’s notice nor one nonth’s pay in lieu thereof was given
to the appellant. The Hi gh Court construing Regulation 25
hel d that though giving of one nmonth’'s notice or one nonth’s
pay in lieu thereof is necessary that is not a condition
precedent to the exercise of power under that regul ati on and
therefore, even if one nonth's notice is not given or one
nonth's pay is not paid at the tinme of ternmnation that wll
not render termnmination of service invalid but will make the
enpl oyee entitled to one nonth’'s salary only. The Hi gh Court
took this viewfollowing its earlier decision in Director of
Techni cal Education Vs. Jan Mhammad (1975 All. L. R P.8)
and all owed the petition.

Learned counsel for the appellant relying upon a ful
bench decision of the “Allahabad H gh Court in Mnaging
Conmittee, Sohan Lal Hi gher Secondary School Vs. Sheo Dutt
GQupta (1974 A.L.J. P. 465) contended that Section 16-G (3)
(a) of ~the Act ~applies to a probationer also and therefore
the services of a probationer cannot be term nated unless
notice of termination is served after obtaining approval of
the Inspector. He further submitted that Regulation 25
requires giving of one nmonth’s notice or one nmonth's pay in
lieu thereof. As one  nonth’s notice was not given to the
appel l ant nor was he paid one nonth’s pay, term nation of
his service ought to “have been held as ‘invalid. In S.D
Gupta’'s case two points which arose for consideration were
whet her the notice of termnmination of the services of the
probati oner teacher 'could be served before the accordi ng of
approval by the District Inspector of Schools and secondly
whether in the facts and circunstances of the case service
of the notice of termnation prior to the granting of the
approval could be condoned. The Allahabad Hi gh Court held
that Section 16-G (3)(a) which provides that no principal
Head Master or teacher my be discharged or renoved or
di smssed from service or reduced in rank or subjected to
any distinction in emolunents. or -served wth notice of
term nation of service except with the prior approval in
witing of the Inspector, having been worded ‘generally
applies to every case of termi nation of service where prior
to the termnation sone notice has to be given and therefore
it applies to a probationer also. In that case notice of
term nation of service was given and therefore the ~High
Court had not to consider the question as to what could be
the effect of not giving the requisite notice. Therefore
reliance placed upon. S.D. CGupta's case is really msplaced.

The | earned counsel al so drew our attention to the case
in Senior Superintendent RMS. Cochin Vs. K V. Gopinath
(1973 (3) SCC 867 : AIR 1972 SC 187) wherein this Court
interpreting Rule 5(1)(b) of Central Services (Tenporary)
Services Rules 1965, dealing wth termi nation of tenporary
service, has held that to be effective the ternination of
service has to be sinultaneous with the paynment to the
enpl oyee of whatever is due to him The Rule which fell for
consi deration in that case was as under : -

"Term nation of tenporary service. -

(1)(a) The services of a tenporary

Government servant who is not in

guasi per manent service shall be

liable to termination at any tine

by a notice in witing given either

by the Governnent servant to the

appointing authority or by the

appoi nti ng aut hority to t he

Gover nment servant:

(b) the period of such notice shal
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be one nont h;

Provided that the services of
any such Covernment servant may be
termnated forthwith by paynment to
himof a sum equivalent to the
amount of his pay plus allowances
for the period of the notice at the
sanme rates at which he was draw ng
them inmmediately bef ore t he
termination of his services, or, as
the case my be, for the period by
whi ch such notice falls short of
one nonth."

Interpreting the said Rule this Court observed as
under : -
"Rul e 5 (1) (a) gi ves t he
CGovernment as- wel las the enpl oyee
a right to put an end to the
service by a notice in - witing.
Under ~Rul e 1 (b) the period
prescribed for such notice is one
nonth. The proviso to sub-rule (b)
however gives the Government an
additional right inthat it gives
an option to/the Government not to
retain the service of the enployee
till the expiry of the period of
the notice; if'it so chooses to
term nate the 'service at _any Linme
it can do so forthw th "by paynent
to him of a sumequivalent to the
amount of his pay plus allowances
for the period of the notice at the
sane rate at which he was draw ng
them imediately before the
term nation of his services, or as
the case may be, for the period by
whi ch such notice falls short of
one nonth." At t he ri sk of
repetition, we may note that the
operative words of the proviso are

"t he services of any such
Gover nirent servant nay be
termnated forthwith by paynent”

To put the matter in a nutshell, to

be effective the termnation of

service has to be sinultaneous with

the paynent to the enployee of

whatever is due to him .........

The rule does not lend itself to

t he i nterpretation t hat t he

term nation of service becores

effective as soon as the order is

served on the CGovernment servant,

irrespective of the question as to

when the paynent due to himis to

be made."

Bef ore we consi der whether Regul ation 25 can be said to
be simlar to the Rule which fell for consideration in K V.
Copinath’s case it is necessary to refer to an earlier
decision of this Court in State of UP Vs. Dnanath Rai
(C.A No. 1934 of 1986 deci ded on Cctober 11, 1968, reported
in 1969 Service Law Reporter 647). |In that case also this
Court had to construe a rule for termnation of services of
a Government servant in temporary service. It was as under: -
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"(1) Notwithstanding anything to
the contrary in any existing rules
and orders on the subject, the
services of a Government servant in
temporary service shall be liable
to termnation at any time by
notice in witing given either by
the Governnent servant to t he
appointing authority, or by the
appoi nti ng aut hority to t he
Gover nment servant.

(2) The period of such notice shal
be one nonth given ‘either by the
appoi nti ng aut hority to t he
CGovernment servant, or by t he
CGover nirent servant to t he
appoi nting authority, provided that
in the case or notice  of the
appoi'nting authority the latter may
substitute for the whol e or part of
thi s period of notice pasin lieu
thereof; provided further that it
shall be open to the appointing
authority to relieve a Governnent
servant without any notice or
accept notice for a shorter period,
without requiring the Governnent
servant to pay any penalty in lieu
of notice."

Construing that Rule this Court observed as under
"The Rul e does not say that the pay
should be given in cash or hy
cheque at the tine the notice is
i ssued. Knowing the way - the
Covernments are run, it - would be
difficult to ascribe this intention
to the rul e-nmaki ng authority. There
is no doubt that the GCovernnent
servant would be entitled to the
pay in lieu of notice but ‘this
woul d be in the ordinary course.

This decision in Dinanath Rai’'s case was consi dered by

this Court in K V. Gopinath’s case and distinguished
observing that:

"No doubt the |anguage of that rule

is somewhat sinmilar to the words of

Rule 5 but there is an essentia

difference. The rule only neans

that the pay for 30 days or |less

may be substituted for service for

the period of the notice. In other

words, the rule only entitles the

enpl oyee to pay for the period of

the notice wthout |aying down any

condition as to when the paynent is

to be given."

Thus the consistent view of the Court is that where
rule permits giving of pay in lieu of the notice
term nation and does not further provide as to when
payment is to be nade, it only entitles the enployee to
for the period of the notice and paynent of notice

by

t he

of
t he
pay
pay

cannot be regarded as a condition precedent to the valid
term nation of service. but where the rule provides even by

implication that paynent to the enpl oyee of whatever is
to him should be sinmultaneous wth. termnation of

due
his
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service then fulfillment of that requirenent has to be
regarded as a condition precedent to the valid termnation

In view of the words "ternmnated forthwith by paynment" in
the proviso to Rule 5(1)(b) this Court held that payment was
i ntended sinmultaneously with termnation and that was
poi nted out as the essential difference between Rule 5(1)(b)
with which is was concerned in Gopinath’'s case and the rule
whi ch was considered in Dinanath’s case.

A bare reading of Regulation 25 indicates that it is
nore simlar to the rule which fell for consideration in
Di nanath’s case. It gives an option to the managenent either
to give one nonths notice or one month’'s pay in lieu
thereof. It does not provide for the node or time for
paynment. Thus the rule only entitles the tenporary enpl oyee
or the probationer to pay for the period of notice. As we
are of the view that Regulation 25 does not provi de payment
of one nmonth’s pay in lieu-of notice as a condition
precedent ‘to the effective termnation of service, the H gh
Court was right in~ setting aside the order of the Deputy
Director who had taken a contrary view. The view taken by
the Hgh Court is correct and,” therefore, this appeal is
di sm ssed

However, in view of the facts and circunmstances of the
case, there shall be no order as to costs.




