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ACT:

Agricul tural Pr oduce (Devel opnent and War ehousi ng)
Corporation Act (28 of 1956), s. 54 and Regul ations nmade
thereunder--Regul ation 16(3)--Di smissal of enployee without
following procedure--1f enployee entitled to reinstatenent
or only damages--Specific Relief Act. (1 of 1877). s. 21

HEADNOTE:

Under s. 28 of the Agricultural Produce (Developnment and
War ehousing) Corporation Act, 1956, the  appellant was
established as the Warehousing Corporation of the State of
U P. Section 54 of the Act gives power to 'a | Warehousing
Corporation to nmamke regulations not inconsistent. with the
Act and the Rul es made thereunder and the regulations are to
provide for all matters for which provision is necessary or
expedi ent for the purpose of giving effect to the provisions
of the Act. Regulation 11 deals with termnation of the
service of an enployee other than by way of punishnent,
while regulation 16 deals with penalties. Under regulation
16(3) an enpl oyee, on whom the punishment of dismissal is to
be i mposed, has to be given an opportunity, of tendering his
explanation in witing, for cross-examining the w tnesses
agai nst him and for produci ng evidence in his defence.

The respondent was a warehouseman in the enpl oynent of
the appellant. Certain charges were franmed against him and
he was suspended pending enquiry into. the charges. After
receiving his explanation, the Enquiry Oficer did not take
any evidence in respect of any charge. Instead, he net
various persons and collected information, and gave his
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findings on the various charges on the basis of the
enquiries made by himand the records. Even the infornmation
so collected was not put to the respondertl. On the basis
of those findings of the Enquiry O ficer the respondent was
di smssed fromservice. He. filed a suit challenging the
order of dism ssal on the ground that there was a violation
of regulation 16(3) and prayed for a declaration that the
order’was null and void and that he was entitled to be
reinstated with full pay and other enolunments. On the
guestions whether: (1) the disnissal was not in accordance
with regulation 16(3); and (2) the rel ationship being one of

per sonal service the respondent was entitled to the
decl aration for reinstatenent.
HELD: (1) The term nation of the respondents service

was not under regulation 11, but under regulation 16; and
the procedure prescribed by regulation 16(3) was not
followed by the Enquiry O ficer-in the present case.

(2) A declaration to enforce a contract of persona
service wi'll not normally be granted. The! exceptions are:
(i) appropriate cases of public servants who have been
di sm ssed from service incontravention of Art. 311; (ii)
di sm ssed wor kers under -i ndustrial and | abour law, and (iii)
when a statutory body has acted in breach of a nmandatory
obligation inposed by a statue. [267 (

251

In the present case, a breach has been committed by the
appel lant of regulation 16(3) as the procedure indicated
therein was not followed. The order of dismi ssal however was
passed by the authority who could pass the order.’ Such an
order nmade in breach of the regulations ~wuld only be
contrary to the terms and conditions of relationship between
the appell ant (enployer) and the respondent (enployee), but,
it would not be in breach of any ~statutory obligation
because, the Act does not guarantee any statutory status to
the respondent, nor does it inpose any obligation on the
appellant in such matters. Therefore, the violation of
regul ation 16(3) as alleged and established in this case,
could only result in the order of disnissal being held to be
wongful, and in consequence naking the appellant |iable for
damages, but could not have the effect of treating the
r espondent as still in service or entitling him _to
reinstatement. [271 B--F]

Dr. S, B. Dutt v. University of Delhi, [1959] "S.CR
1235 and S.R Tewari v. District Board, Agra, [1964]3 S.C. R
55, foll owed.

Life Insurance Corporation of India wv.  Sunil Kumar
Mukherjee, [1964] 5 S.C. R 528, distinguished.

Vine v. National Dock Labour Board, [1956] Barber v.
Manchest er Hospital Boar d, [1958] 1 Al E R 322 and
Franci s v. Minicipal Councillors etc. [1962] 3 Al
E.R 633, referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: GCivil Appeal No. 559 of 1967.
Appeal by special |leave fromthe judgnment and decree
dated Cctober 25, 1966 of the Allahabad Hi gh Court in Second
Appeal No. 4275 of 1965.
S.T. Desai, Naunit Lal and D.N. Msra, for the appellant.
B.RL. Iyengar, S. K Mhta, and K L. Mhta, for the
respondents.
The Judgnent of the Court was delivered by
Vaidialingam J. This appeal, by special |Ieave, by
the defendant-appellant, is directed against the decree and
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j udgrment, dated October 25, 1966 of the Allahabad H gh Court
in Second Appeal No. 4275 of 1965 holding that the order
dat ed March 10, 1964 passed against t he r espondent
di sm ssing himfrom service, null and void and that he is
entitled to. be reinstated with full pay and enol unments.

The respondent-plaintiff originally entered service
with the appellant as a Technical Assistant in Novenber
1958 and |ater he was pronoted to the post of Warehousenan
on October 15, 1959. He was confirmed in 1962 in the said
post. Certain charges were framed agai nst the respondent
and pending the enquiry into those charges he was pl aced
under suspension on
252
Septenber 9, 1963. After an enquiry the respondent was
found guilty and in consequence dism ssed from service of
the appell ant by order dated March 10, 1964. The respondent
instituted Givil Suit No. 201 of 1964 chall enging the order
of dism ssal . According to himthe wvarious allegations
nmade agai nst hi mwere vague and had not been established and
there has been no proper enquiry conducted against him The
enquiry, —according to him  was contrary to the principles
of natural justice w thout giving him an opportunity to
place his defence and it was also held in disregard of cl
16 of the Regulations framed by the appellant. He also
clainmed that he was entitled to the protection under Art.
311 of the Constitution. On these allegations the plaintiff
prayed for a declaration that the order, dated March 10,
1964 .disnmissing ‘himfromservice, was null ‘and void and

that he was entitled to be reinstated with full pay and
ot her enol unent s.
The appellant-defendant, in its witten st at enment

pl eaded that the enquiry into the charges |eveled . against
the plaintiff was nade properly and in conpliance with the
provisions of the Regulations and the plaintiff-respondent
had been given full opportunity to participate. in the
enqui ry which he also did. The appellant pleaded that the
respondent was no.t entitled to the protection of Art. 311
of the Constitution. It also pleaded that the ‘order of
di smissal passed against the respondent was perfectly
justified and that the suit was false and had to be
di smssed with costs.

The trial Court held that the plaintiff was no.t
entitled to the protection wunder Art. 311 of t he
Consti tution. But it held that in conducting the enquiry,
the Enquiry Oficer did not conply with the provisions of
sub-cl. (3) of el. 16 of the Regulations franed by the
appel l ant and that there had been a violation of the rules
of natural justice. In consequence the trial [ Court  held
that the order dismissing the plaintiff was illegal; but in
considering the question as to whether the plaintiff was
also entitled to the further relief claimed by him viz., of
reinstatement with full pay and enoluments, the trial | Court
was of opinion that in view of s. 21 of the Specific Relief
Act, 1877 the plaintiff was not entitled to that relief.
Utimately the Trial Court granted a declaration, by its
j udgrment dated March 24, 1965 that the order of dismssa
dated March 10, 1964 was void and ineffective and decreed
the suit with costs.

The appel | ant chal | enged this decision in appeal before
the Gvil Judge, Manipuri, in Gvil Appeal No. 69 of 1965.
The respondent filed a Menorandum of Cross Objections
challenging the decree of the trial Court declining his
relief for reinstatement with full pay. The learned Givi
Judge, by his decree and judgnent dated Septenber 4,
1951 disnmissed the appeal and
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allowed the Menorandum of Cross-Qbjections filed by the
respondent . The result was that the plaintiff's suit was

decreed, granting both the reliefs as prayed for by him
The appellant again chall enged the decrees of both the

| ower Courts before the All ahabad H gh Court in Second
Appeal No. 4275 of 1965. The High Court has, by its
j udgrment dated October 25, 1966 dism ssed the appeal. It

agr eed with the findings recorded by the two Subordinate
Courts that the enquiry proceedings are vitiated by a
violation of the principles of natural justice and al so

not bei ng in accordance with Regulation no. 16 ( 3 ).
Regarding the declaration for rei nst at ement , the High
Court was of the view that the rules and the; Regul ati ons

franed under the Agricultural Produce (Devel opnent and
War ehousi ng) Corporations Act, 1956 (Act 28 of 1956)
(hereinafter called the Act) had statutory force and that as
there had beena violation of Regulation no. 16 ( 3 )
the plaintiff® was entitled to the declaration

M. . 'S.T. Desai, I|learned counsel for the appellant
Corporation raised two contentions: (1) Afull and fair
opportunity was given to the respondent in the enquiry held
agai nst himand there has been no violation of Regulation
no. 16(3). The finding on this point by the H gh Court and
the Subordinate Courts is erroneous.  (2) Even on the
basis that the enquiry is vitiated by non-conplianCe wth
the provisions of Regul ation no. 16(3) franed by the
Corporation, the ‘relief declaring that the ‘plaintiff is
entitled to be reinstated in service with full pay shoul d
not have been granted as by doing so the Courts have
departed fromthe normal rule that the specific  performance
of a contract of personal service will not~ be enforced.
In any event, counsel urged that there are no. specia
circunstances justifying the grant of that relief in this
case.

M. B.R L.lyengar, |earned counsel for the respondent,
poi nted out that the findings that the enquiry held was not
in accordance with Regul ation no. 16(3) and that there has
been a violation of the principles of natural justice, are
concurrent findings recorded by all the Courts and those:
findings are fully supported by the evidence on record.
Regarding the second contention, M. lyengar pointed  out
that when an order of dismi ssal has been passed in violation
of a statutory provision--as in this case the Regulations--a
decl arati on granted in favour of the respondent is
justified.

The first contention raised by M. Desai relates to the:
guestion as to whether the enquiry held against the
plaintiff was in accordance with sub-el. ( 3 ) of Regulation
16 of the Regulations franed by the appellant and whet her
the enquiry is vitiated by
254
a violation of the principles of natural justice. All the
Courts have held that the respondent is not entitled to the
protection under Art. 311 of the Constitution. Therefore the
only question for consideration is whether the enquiry has
been properly conducted in accordance with Regulation no.
16(3). As pointed out by M. lyengar, the findings on facts
on this point have been recorded concurrently by all the
Courts as against the appellant.

It is now necessary to briefly refer to sone of the
provisions of the Act under which the appellant has been
constituted and is functioning, as also the Regulations
framed by the Board. The Act is one to provide for the
i ncorporation and regul ation of corporations for the
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purpose of developnent and warehousing of agricultura

pr oduce on cooperative principles and for matters
connect ed therew t h. Secti on 2 def i nes certain
expressions, including "appropriate Government’, 'Board’,
"Central Warehousing Corporation’, ’prescribed , "State
War ehousi ng Corporation’ and 'Warehousi ng Corporation’. The
expr essi on ' Board’ nmeans t he Nat i onal Co- operative

Devel opnent and Warehousi ng Board established under s. 3.
"State War ehousing Corporation’ (the appellant is one
such) neans a Warehousing Corporation for a State

established under s. 28. Section 3 provides for the
establ i shnent by the Central CGovernnent of a Corporation by
the nanme of Nati onal Co- operative Devel opnent and

War ehousi ng Board. Section 17 provides for the Centra
Covernment establishing a Corporation by the nanme of
Central War ehousi ng Cor poration. Section 28 provides for
the State CGovernnent establishing a Warehousing Corporation
for the State. As pointed out earlier, the appellant is the
War ehousing Corporation for the State of Utar Pradesh,
establ i shed” under this section. Section 34 lays down the
functions _of a State Warehousi ng Corporation. Section 35
provi des for the; conposition of the Executive Conmittee of
a State Warehousing Corporation. Section 52 gives power to
the appropriate Government to make rules to carry out the
purposes of the /Act and sub-s. (2) deal s with the
various matters in respect of which rules may be franed
wi t hout prejudice to the generality of the power cont ai ned
in sub-s. (1). ‘Sub-s. (3 ) provides that al | rul es
made by the appropriate CGovernment under s. 52 shall, as
soon as may be after they are made, be laid before both
Houses of Parliament or the Legislature of the State as the
case mmy be. Section 53 gives power to the Board to make
regul ati ons not inconsistent with the Act and the rules made
thereunder, and those regulations may provide for al

matters for which provision s necessary or expedient for
the purpose of giving effect to the provisions of the Act.

Apart from the generality of (this power, sub-s. (2
specifies the various matters regarding which regulations
may be

255

franed. Section 54 gives power to t he War ehousi ng

Corporations to make regul ations. not inconsistent with the
Act and the rul es made thereunder, and those regul ations my
provide for all matters for which provision is necessary  or
expedi ent for the purpose of giving effect to t he
provisions of the Act. Apart fromthis general power, sub-
s. (2) enunmerates the various matters in respect of which
regul ations can be framed. Under s. 54 the appellant
Cor poration had framed regul ations. Those regulations. are
the Utar Pradesh State Warehousi ng Corporation Regul ati ons,
1961 (hereinafter <called the Regulations). W shall now
proceed to consider the provisions of the Regul ations.
Clause 1 (3) of the Regulations provides that the
Regul ations. shall apply to all enployees of the Corporation
and to the personnel enployed on contract in respect of al
matters not regulated by the contract. Cause 2 defi nes

t he vari ous expressions. Chapter Il of the Regulations
deal s with the appointing authority, probati on and
term nation of servi ce. Regul ati on 11 deal s with

term nation of service. Chapter |1V deals with discipline’
Subcl. ( 1 ) of regulation 16 provi des for t he
i mposition of penalties as against an enpl oyee found guilty
of the wvarious acts nentioned therein. Sub-cl. (3) of
regul ation 16, which is relevant for the present purpose, is
as follows:
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"(3) No punishment other than t hat
specified in sub-para (1)(a), (1)(b) or (1)(c)
shall be inposed on any enployee wthout
giving him an opportunity for tendering an
explanation in witing and cross exam ning the
Wi t nesses against him if any, and of
produci ng evi dence i n defence:

Provi ded that punishnment to an enpl oyee on

deputation fromthe Central Governnent

, a State
CGovernment or a Governnent Institution shall
be imposed only in accordance wth the
procedure ‘and rules laid down in this behalf
in his parent service."
Sub-paras (1)(a), (1) (b) and (1) (c) referred to therein
are the penalties of (a) fine; (b) censure; and (c)
post ponnment or stoppage of increnments or pronotion. In
this case as the punishment inposed is one of dismssa
of the appellant should have followed the procedure
i ndicated in sub-cl. (3) of regulation 16 extracted above.
Under this sub-clause, it-has to be noted that an enpl oyee
on whom a puni shment ot her than that specified thereinis to
be i mposed, has to. be given an opportunity of tendering his
explanation in wri ting and Cross-exam ning w tnesses
against him if any, and producing evidence in defence. The
gri evance of the respondent regardi ng the conduct of the
256
enquiry, apart fromother objections, is ’'that nmaterials
collected by the Enquiry Oficer behind his back were not
made: known to him and that information had been taken into
account for holding himguilty. H's further objection is
that he did not get any opportunity to adduce evidence in
hi s defence and that the various persons from whom
informati on had been gathered by the Enquiry Oficer were
not tendered for cross-exam-nation by him It 'is not
necessary for wus to go elaborately into the vari ous
proceedi ngs connected with the giving of the charge-sheet,
the explanation offered by the appellant and the /fina
conclusions arrived at by the Enquiry Oficer on the basis
of which the respondent has been dismssed fromservice. As
poi nt ed out by M. lyengar, all_ the Courts have
concurrently held that the enquiry is vitiated and has been
held contrary to regulation 16(3 ). It is enough therefore,
in the circunstances, to note that the Enquiry O ficer ~Sr
F. A. Abbasi who has given evidence has admtted that he did
not take in evidence in respect of any charge and that he
consi dered the records as sufficient for giving findings on
the charges. He has also admtted that he met various
persons and collected information and that information has
been incorporated in his enquiry report. He has further
admitted that the information so collected by him -was not
put to the plaintiff, and has stated that he based his
findings in the report against the respondent on the ‘basis
of the enquiries nmade by himof the police and other
per sons. In the: face of these admissions, it is idle for
M. Desai to urge before us, that the findings of the High
Court and the Subordinate Courts that there has been a
violation of regulation 16(3) in the enquiry proceedings
cannot be sustained. IOn the other hand, we are of opinion
that the finding is anmply .justified by the evidence on
record.

M. Desai nmade a feeble: attenpt to sustain the order
dated March 10, 1964 as one passed under regulation 11 and
not under regulation 16. W have no hesitation in rejecting
this contention. Regulation 11, as we have already pointed
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out, is in Chapter Il, and deals with term nation of service
sinmpliciter and, even in such circunstances, it provides in
the case of a permanent enployee that his services can be
term nated only after apprising the enployee of the reasons

therefore and asking him to furnish explanation and
after consideration of the explanation and then giving the
enpl oyee a final notice to. show cause against the
proposed ternination of service. This «clause, in our

opinion, deals wth a termination, other than by way of
puni shment, and the procedure indicated therein is quite
si mpl e. On the other hand, regulation 16 appears in
Chapter [V dealing with discipline. An order of disnissa
passed after following the procedure indicated therein
attaches a stigna on the enpl oyee concerned. Having issued
a charge-sheet and made a farce of

257

an enquiry and then di smssed the enployee after holding him
guilty, cannot certainly be considered to be term nation of
the enpl oyee' s service under regulation 11. That action was
taken by way of disciplinary proceedings. is clear from the
fact that _an order suspending the respondent, pending the
enquiry, was passed on November 9, 1963. The sane order
further directed that the respondent wll receive only
subsi stence al | owance during the period of suspension. The
order of suspension nust be related to regulation 17 and the
gr ant of subsi st ence al | owance nmust be referred
to .regulation 18, both of which ~occur -“in Chapter 1V
relating to discipline. Therefore it follows that the first
contention of M. S.T. Desai cannot be accepted.

M. Desai next urged that even on the basis that the
or der of disnmissal had been passed in violation of
regul ation 16(3), the decree granting a declaration for
reinstatenment of the respondent with full pay and enol unents
is illegal as anounting to enforcing a contract of
per sonal service. Alternatively M. Desai urged that in
any event there are no special circunstances existing in
this. case justifying the grant of such a declaration.

M. Desai devel oped his contentions as follows: The
rel ati onship between the appellant and the respondent is
that of a master and servant. A breach of regulation 16(3)

will at the nost result in the order of dismssal being
wr ongf ul . The remedy, if any, of the aggrieved party in
such a case will only be a claimfor damages for breach of
contract. The counsel further urged that Courts have.

jurisdiction to declare the decision of a statutory  body
given in violation of a mnmandatory statutory obligation
relating to dism ssal of a 'servant as ultra vires and void.
Even in such circunstances, it was urged, the  jurisdiction
to grant a declaration which will result in continuity of
service is granted only under very special circunstances
which require the departure fromthe general rule that a
contract of service wll not be specifically enforced.
According to the counsel, the rules franed under s. 52 of
the Act by the appropriate Government may have statutory
force and effect if they are of such-a nature as to require
nmandat ory conpliance; but, according to him the regul ations
franed by a Warehousing Corporation do not create any such

statutory obligation of a nandatory nature. Hence a
term nation of service by an enployer even in breach of
condi tions of service laid down by the regulations would

only attract the general law of master and servant and
cannot result in a declaratory decree about <continuity of
service being granted. In any event, the counsel urged that
a declaration should not have been granted as there are no
speci al ci rcumnst ances warranting the grant of such a
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relief in this case. Counsel pointed out that the

258

respondent entered service only in Novenber 1958 and he has
been renpbved fromservice in 1964 and it is not claimed by
the respondent that he will not be able to take up service
el sewhere. In short, according to M. Desai, the grant of
the. relief of declaration by way of reinstatement is
erroneous.

M. B.R L. | yengar, | ear ned counsel for t he
respondent, urged that the regul ati ons have been framed by
the Warehousing Corporation wunder s.. 54. One of the
matters in respect of which regulations may be framed is
in regard to the conditions of service of the enployees
of a Warehousing Corporation. It is by virtue of that power
that the regulations--called Staff regulations-have been
framed. By virtue of cl. (3) of regulation 1, they apply to
all enployees. of the Corporation and to the personne
enpl oyed on contract in respect of all matters not regul ated
by the contract. ~Those. regulations deal wth vari ous
matters . relating to the service conditions of the enployees.
Chapter 'V deals with discipline and cl. (3) of regulation
16 makes it inperative and obligatory on the Corporation
to conply wth 'those provisions before punishment ot her
than those puni shments specified therein is inposed against

an enployee. The regulations, according.to M. lyengar
havi ng been franed under the Act, have statutory effect and
they inmpose statutory obligation of a mandatory nature

on the appellant Corporation in respect of the procedure to
be adopted for taking disciplinary action. On the findings
recorded by all the’ Courts, it i's clear that there has been

a violation of cl. (3) of regulation 16, in which case it
fol |l ows that the respondent was entitled to get a
decl arati on that the order of dismissal is void and of

no effect. Counsel also pointedout that the respondent’s
services have been arbitrarily and mala fide term nated by
the appel | ant and ;therefore, -there are suf ficient
circunstances. for departing fromthe normal rule that a
contract of personal service wll not be specifically
enf or ced.

The question as to when and under what circunstances a
relief by way of declaration regarding continuity of
service, after holding that an order of dismssal is void or
ultra vires, can be given, has been considered both m
Engl and and here. The |eading decision of the House  of
Lords which is generally invoked in support-of the view that
such a declaration can be granted is the decision in Vine
v. National Dock Labour Board(1l). This decision has also
been referred to by this Court in sone of its decisions, to
which we shall refer presently. The case before the  House
of Lords in the decision referred to above arose under the
following circunstances. The plaintiff was a registered
dock
(1) [1956] 3 Al E.R 939.

259
worker enployed in the reserve pool by the National Dock
Labour Board under a schene set up under the Dock Workers

(Regul ation of Enploynent) Order, 1947. In 1948, the
Nati onal Board, approved the delegation of powers to
di sciplinary commttees set wup by local boards. The

plaintiff failed to obey a valid order to report for work
with a conpany of stevedores and, in consequence, the |oca
board instructed their disciplinary conmttee to hear the
case. The disciplinary conmittee, having heard the case,
gave notice in witing to the plaintiff termnating his
enpl oyment . The plaintiff instituted the action claimng
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damages for wongful dismissal and also prayed for a
declaration that the order of dismissal was illegal, wultra

vires and invalid. The Court of first instance granted both
danmages and declaration; but on appeal, by the Nationa
Board, the Court of Appeal struck out the decl aration
gr ant ed to the plaintiff. The plaintiff appealed to
the House of Lords against the striking out of the
declaration and the National Board cross-appeal ed agai nst
the finding that the: dismssal was invalid and al so agai nst
the award of danages. The House of Lords held t hat t he
decl aration granted by the trial Judge was properly made as
the order of dismissal was a nullity since the |l ocal board

had no power to delegate its. disciplinary functions. The
cross-appeal filed by the National Board was dism ssed.
Vi scount Kilnuir, L.C, in considering the guestion

regarding the grant- of ~declaration, observes at p. 943
that the discretion in’,,ranting a declaratory judgnent
shoul d ~not be ~exercised save for good reason and then
sunmari sing the reasons for granting the declaration, states
at p. 944
"First, it follows fromthe fact that the
plaintiff’s dismssal was invalid that his
nane was never validly removed from the
regi ster, and he continued in the enploy of
the /'National Board. This is an entirely
different situation fromthe ordinary nmaster
and | servant case. There, if the mast er
wrongful ly di sm sses the servant, ei t her
sunmari ly or by giving insufficient notice,
the enmploynent is effectively term nat ed,

al bei t i-n_ breach of contract. Here, the
renoval of the plaintiff's nane from the
register being, in law, _a nul lity, he

continued to have the fight to be treated as a
regi stered dock worker with all the benefits
which, by statute, -that status conferred on
hi m It is, therefore, right that wth the
background of this schenme, the court should
declare his rights."
At p. 948, Lord Keith of Avonholm st ates:
"This is not a straightforward
rel ati onship of master and servant. Normally,
and apart fromthe interven-
260
tion of statute, there would never ~be a
nullity in termnating an ordinary contract of
mast er and servant. Dismssal might be in
breach of contract and so unl awful but could
only sound in danmages.

Here we are concerned with a statutory
schene of employnent .... The schene  gives
the dock worker a status. Unless registered,
he is depri ved of the opportunity of
carrying on what may have been his |ifelong
enpl oyment as a dock worker, and he has a
right and interest to challenge any unlawfu
act that interferes with this, status. | f
the actings here conplained of were a nullity,
M. Vine (hereinafter called '"the plaintiff’),
in my opinion, has a clear right to have that
fact declared by the court.™

It will be noted that the House of Lords, in the
decision referred to above, have enphasized that orders
striking off the plaintiff from the: register was not
considered a sinple case of a naster termnating the
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services of the servant, but, on the other hand, was treated
as one affecting the status of the plaintiff and whose
services have been terminated by an authority which had no
power to so term nate and, as such, the order was treated as
voi d. The House of Lords have al so enphasised that due to
the intervention o.f the statute which safeguards the right
of the dock worker, the order not being in accordance wth
the statute, nmust be treated as a nullity. It was under
those circunstances that the House of Lords restored the
decree of the Court of first instance granting a declaration
regarding the continuity of service of the pl aintiff
t herei n. It nust again be enphasised that the order, the
validity of which was consi dered by the House of Lords, was
treated as a nullity.

The question whether a dism ssed enpl oyee can ask for a
declaration that his. enploynent had never been validly
term nated, again cane up for consideration in Barber V.

Manchester Hospital ~Board(l). In that case a Regi ona
Hospi t al Board passed an order terminating the plaintiffs
enpl oyment —as a nedical consultant in the hospital. The

plaintiff - _brought an action against the Board claimng
declaration that his —enploynent had never been validly
determned and he al'so claimed damages for breach of
contract or wongful” dismissal. The Court held that the
plaintiff’s contract with the Board was. one between naster
and servant and the order of termination of his services.
could not be treated as a nullity. In “this view the
plaintiff’s claim for a declaration that his enpl oynment
had never been validly determ ned was not granted; but the
plaintiff was awarded danmages

(1) [1958] 1 Al E.R 322
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for breach of contract. It was contended on behalf of the
plaintiff that when passing the  order termnating hi s
services the procedure indicatedin cl. 16 of the terns and
conditions of service of hospital nedical staff has been
violated by :he original hospital Board and therefore the
or der of term nation never becanme effective’ and the

plaintiff continued to be still in service as the order was
a nullity. On behalf of the plaintiff reliance was® placed
on the decision in Vine's Case(l). Repel i ng thi's

contention, Barry, J., observes, at p. 331
“... | amunable to equate this case to
the circunstances which were being considered
by the Court of Appeal and the House of Lords
in Vine v. National Dock Labour Board(1l).
There t he plaintiff was working under a
code which had statutory powers, ‘and, clearly,
in those circunstances, all the lords of
appeal who dealt with the case in the House of
Lords took the view that the case could not be
dealt with as though it were an ordinary
master and servant claimin which the rights
of the parties were regulated solely by
contract. Here, despite the strong statutory
flavor attaching to the plaintiff’s contract,
I have reached the conclusion that in
essence it was an ordinary contract between
mast er and servant and nothing nore."
In this view the Court finally held that the plaintiff’s
only renmedy was to recover danmages as for breach of
contract.
A simlar question regarding the right of a disnissed
enpl oyee to get a declaration of his right to continue in
enpl oyment came up for consideration before the Privy
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Counci | in Francis v. Miunicipal Councillors etc.("").
The plaintiff in that case was in the service of the
Muni ci pal Councillors of Kuala Lunpur and, by s. 16(5) of
the Minicipal Odinance (Extended Application) O dinance,
1948, the President had power to dismss him The plaintiff
was dism ssed. The Privy Council held that the plaintiff
had been wongly dismssed and that his renedy lay in a

claim for damages. The plaintiff sought a further
declaration that he had a right to continue in enployment
notw thstanding the order of dismssal. Rejecting this

claimthe Privy Council observed, at p. 637:
"In their Lordships view, when there has
been a purported term nation of a contract of
service a declaration to the effect that the

contract of service still subsists will rarely
be rmade. This. is a consequence of t he
general principle of law that the courts wll
not grant

(1)(1956) 3 E.R 939.

(2)7[1962] 3 Al E.R 633.

Cl/70--5
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speci fic performance of contracts of service.
Speci al circunstances will be required before
such/a declaration is nade and its naking will
normally be in the discretion of the court.

In their Lordshi ps’ view there

are no
ci rcunstances in the present case which would
make it either just or proper-to nmake such a
decl aration.”
The Privy Council distinguished the particular circunstances
that existed before the House of Lords inVine's case (1)
and finally held at p. 638:

"“In t heir Lor dshi ps’ Vi ew t he
ci rcunmst ances of the present case are not
conparable with those in Vine's case /(1) and
are not such as to nmake it appropriate to give
a declaratory judgnment in the nmanner contended
for on behal f of  the appel | ant-. The
appel l ant’ s enploynment —nust be treated  as
having in fact come to and end on COct. 1, 1957
"and the appellant’s renedy lay in a claimfor
danmages. "

From a review of the English decisions, referred to
above, the position emerges as follows: The lawrelating to

master and servant is clear. A contract . for persona
service wll not be enforced by an order for specific
performance nor will it be open for a servant to refuse to

accept the repudiation of a contract of service by his
master and say that the contract has never been terninated.
The remedy of the enployee is a claim for damages for
wongful dism ssal or for breach of contract. This is the
normal rule and that was applied in Barber’'s case (2) -and
Francis’ case (2). But, when a statutory status is given to
an enpl oyee and there has been a violation of the provisions
of the statute while terminating the services of such an

enpl oyee, the latter will be eligible to get the relief of a
declaration that the order is null and void and that he
continues to be in service, as it wll not then be a nere

case of a naster termnating the services of a servant.
This was the position in Vine's case. (1)

The question has al so been considered by this Court in
certain decisions, to which we will imediately refer. In
Dr. S.B. Dutt v. University of Delhi(4) this Court had to
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consider the legality of an award directing that an order of
dism ssal was ultra vires, mala fide and of no effect and
that the appellant in that case continued to be a
Prof essor of the University. The appellant, Dr. Dutt, who
was a Professor in the University of Delhi, was .dismssed
from service by the latter. He referred the dispute
regarding his dismssal and certain other disputes to
arbitration,

(1) [1956] 3 Al E. R 939. (2) [1958] 1 Al ER 322.

(3) [1962] 3 Al ER 633. (4) [1959] S.C.R 1235.
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under s. 45 of the Delhi University Act. An award was made
whi ch decided that the appellant’s "dism ssal was ultra
vires, mala fide, and has no effect on his status. He stil
continues to be a professor of the University". The said

award was nmade a rule of Court by the Subordi nate Judge of
Del hi. The University of Del hi-challenged this decision on
appeal -and the Punjab H gh Court, which ultimtely heard the
appeal, set -aside the award on the ground that such a
decl arati'on” ambunted to specific enforcenent of a contract
of personal service forbidden by s. 21 of the Specific
Relief Act and therefore disclosed an error on the face of
the award. On appeal, this Court, agreeing with the
reasoni ng of the Hi gh Court, observed at p. 1242:

"There is no doubt that a contract of
per sonal service cannot be specifically
enf or ced. Section 21, cl. (b) of t he
Specific Relief Act, i 877, and the second
illustration wunder this clause given in the
section make it so clear t hat further
el aboration of the point is not required. It
seens to us that the present award does
purport to enforce a contract of persona
service when it states that the dism ssal o.f
the appellant “has no effect on his status’,
and "he still continues to. be a Professor of
the University’. When a decree is passed
according to the award, which if the'award is
unexceptionabl e, has to be done under s. 17 of
the Arbitration Act after it has been flied in
Court, that decree will direct that the award
be carried out and hence direct that the

appel lant be treated as still in the _service
of the respondent. It would then enforce a
contract o personal serwvi ce, for t he

appel lant clained to be a professor -under a

contract of personal service, and so offends.

21 (b)?
On behalf of the appellant, reliance was placed on the
deci sion of the Judicial Committee in The H gh Conm ssi oner
for India v. I. M Lall (1) in support of the contention
that a declaration that the appellant continued in 'service
under the University of Delhi in spite of the order of
di sm ssal was a declaration which the law permtted to  be
made and was not therefore erroneous. Dealing wth this
contention and referring to the decision of the Judicia
Committee, this Court observed at p. 1244:

"That was no.t a case based on a
contract of per sonal service. .. The
declaration did no.t enforce a contract of
personal service but proceeded on the basis

that the dism ssal could only be
ected in
ternms of the statute and as that had not been
done, it was a nullity, fromwhich the result

ef f
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foll owed that the respondent had continued in
service. Al that the Judicial Conmittee did
(1) (1948) L.R 75 |.A 225.
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in this case was to nake a declaration of a
statutory invalidity of an act, which is a
thing entirely different from enforcing a
contract of personal service."

Holding that 'it was not the appellant’'s case before
the arbitrator that the disnm ssal was ultra vires t he
statute or otherwise a nullity’, this Court wultimtely
confirmed the judgnment of the High Court setting aside the
awar d.

The jurisdiction of the Courts to grant a declaration in
a particular case that an order of dismissal is void and
that the dismissed enpl oyee continues to remain in service,
again came up for consideration before this Court in SR
Tewar i v. District Board, Agra(l). In that case, the
appel l ant’'s service as an Engineer wunder the District
Board, " Agra, was terminated by the latter, after giving
salary for three nonths in lieu of notice. The appellant,
after having wunsuccessfully ~appeal ed against the order of
termnation to the State Governnent, initiated proceedings
under Art. 226 before the All ahabad H gh Court for a wit of
certiorari for quashing the order of the District Board
di smssing himfromservice and al so sought . a wit in the
nature of mandamus conmandi ng the District Board and the
State of Uttar Pradesh to treat ~him as ‘the lawfully
appoi nted engineer, ‘and not to-give effect to the order
termnating his service. The High Court dism ssed the wit
petition holding that the —enployee had been properly
di smssed from service. The enpl oyee cane up to this Court
in appeal. On behalf of the District Board, the respondent
t herein, it was contended that the renmedy of t he
appellant, if any, was only to institute a suit for
damages for wongful term nation of enploynment and that he
was not entitled to pray for( a declaration that the
term nation of enployment was unlawful and a consequentia
order for restoration in service. The decision in Dr.
Dutt’s case (2) anong other decisions, was relied on in
support of this contention. This Court negatived t hat
contention and stated the position in | awas foll ows:

"Under the comon law the Court will not
ordinarily force an enployer to retain
t he services of an enployee whom he no
| onger wishes to enploy. But
rule is
subj ect to certain wel | recogni zed
exceptions. It is open to the Courts in an

appropriate case to declare that a public
servant who is dismissed from service in
contravention of Art. 311 continues to remain
in service, even though by so doing the State
isin effect forced to continue to enpl oy

(1) [1964] 3 S.C R 55.

(2) [1959] S.C.R 1236.

265
the servant whom it does. not desire to
enpl oy. Simlarly under the industrial |aw,

jurisdiction of the |abour and industria
tribunals to. conpel the enployer to enploy
a worker, whom he does not desire to enpl oy,
is recognized. The Courts are also invested
with the power to declare invalid the act of a
statutory body, if by doing the act the body

this




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 17

has acted in breach of a mandatory obligation
i nposed by statute, even if by making the
declaration the body is conpelled to do
somet hing which it does not desire to do."
Vine's Case(l) which was relied on before the Court was
di stingui shed on the ground that the purported order of
di smssal therein which was set aside was a nullity since

the local Board in that case had no power to del egate its
disciplinary function. Again, the decision in Dr. Dutt’s
Case(2) was stated to be not case in which the invalidity

of an act done by the University on the ground that it
infringed a statutory provision fell to be determ ned and
the rights and obligations of the parties rested in contract
and therefore the award was declared to be one contrary to
the rule contained in s. 21(b) of the Specific Relief Act
and hence void. This Court, wound up the discussion in
Tewari’'s Case(3) as follows, at-p. 62:
"The jurisdiction to declare the decision
of the Board as ultra vires exists, though it
may  be exercised only when the Court s
satisfied that departure is called for from
the rule that a contract of service will not
ordi narily be specifically enforced."
On facts, this Court held that the order of dism ssal of
the appell ant before them was proper and justified.

From the two. decisions of this Court, referred to
above, the position in lawis that no declaration to enforce
a contract of personal service will be nornmally granted.
But there are certain well-recogni zed exceptions to this
rule and they are: ~To grant such a declaration in
appropriate cases regarding (1) A public servant, who has
been dism ssed fromservice in contravention of Art. 311
(2) Reinstatenent of a dism ssed worker under Industrial Law
by Labour or Industrial Tribunals. (3) A'statutory body when
it has acted in breach of a nandatory obligation, inmposed by
statute.

The case of the respondent before: us does not cone
under either the first or the second category. The question

then is: |Is he entitled to relief under the third category
?

(2) [1956] 3 All E.R 939. (2) [1959] S.C.R 1236
(3) [1964] 3 S.C.R 55.
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M. S.T. Desai pointed out that by the —appellant
conducting an enquiry and passing an order-of dismissal in
violation of regulation 16(3), it cannot be stated that it
has acted in breach of any mandatory provision of the Act
resulting in the order being declared as void or wultra
vires. The non-conpliance with the regulations, at’' the
nost, wll result in the order of dismssal being wongful
attracting the normal rule in such matters of making the
appel l ant liable for damages. Even otherwise., this'i's not
a proper case for grant of the declaration asked for by the
plaintiff. In our opinion, the position taken up by M.
Desai finds support in the decisions referred to above.

M. B.R L. lyengar, |earned counsel for the respondent,
pl aced considerable reliance on the decision of this Court

in Life Insurance Corporation of India v. Suni |l Kumar
Mukherjee(1). According to him in that case, an order of
term nation of service passed by the Life I nsur ance

Corporation of India, terminating the services of certain
enpl oyees in breach of regulations franed by it under s. 49
of the Life Insurance Corporation Act, 1956 (Act XXXl of
1956) (hereinafter called the Insurance Act) has been held
to be void. Therefore counsel urges that applying the sane
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anal ogy, a breach of regulations in the case before us has
the sane effect as the breach of a statutory obligation and,
if so, the Hgh Court was justified in granting the
decl arati on asked for. W are of opinion that the decision
relied on by M. lyengar does not lay down any such
proposition. In that decision, in respect of certain
of ficers governed by s. 11 (1 ) and 11 (2) of the Insurance
Act, certain orders terminating their services were passed
by the Life Insurance Corporation of India. The orders were
chal l enged by the enployees on the ground that they were
passed contrary to cls. 1Q(a) and 10(b) of the: order passed
by the Central Governnent under s. 11 (2) of the I nsur ance
Act, which is called the blue order. The contention on
behalf of the Life Insurance Corporation was that t he
orders were passed in accordance with the regul ations framed
by the Life Insurance Corporation under s. 49 of the
I nsurance Act, read with. cl. 11 of the blue order. The
Hi gh Court held that the orders of dismssal were in breach
of cls. 10(a) and 10(b) of the blue order, and therefore the
orders wereinvalid. The result of the grant of this relief
was that the enployees continued to be in service. Thi s
Court confirmed the decision of the H gh Court, and
havi ng consi dered the rights conferred by s. 11 (1) and 11
(2) of the Insurance. Act, held that the enployee:s of the
Insurers whose controlled business had been taken over,
becamre enpl oyees of the Life |Insurance Corporation and
that their ternms. and conditions of service continued unti
they were altered

(1) [1964] 5 S,C. R 528

267

by the Central Governnent and that if the alteration nade by
the Central Governnent was not acceptable, they wer e
entitled to' |eave the enpl oynent of the Corporation and for

paynment of conpensation as provided by s.. 11(2). In
exerci se of the powers conferred under s. 11(2) of the
I nsur ance Act , the Central CGovernnent issued an order

knowmn as the Life Insurance Corporation Field Oficers
(Al'teration of Remuneration and other Terns and Conditions
of Service) Oder, 1957 on Decenber 30, 1957. In 1962, the
designation 'Field Oficer’ was changed into ' Devel opment
Oficer’. Cl auses 10(a) and 10(b) of this order have
been set out by this Court in the above decision. Cl. 11 of
this order prescribed that the pay and all owances of the
officers concerned Was to be determined in . accordance
with the principle.s that may be: laid domm by the Life
I nsurance Corporation by regul ati ons nade under s. 49 of the
| nsur ance Act . The Life Insurance Cor por at'i on, as
envi saged under el. 11 of the order, framed | regulations
under s. 49 of the Insurance Act, dealing wth various
matters. It. also issued a circular which was nade part of
the regulations and it was the basis of this< circular
t hat the Life |Insurance Corporation took action and
term nated the services of t he enpl oyees concer ned.
Tiffs Court held that the provisions contained in s. 11(2)
of the Insurance Act are paranount and over-ride -any
contrary provisions contained in the order issued by the
Central CGovernnent or the regulations framed by the Life
I nsurance Corporation. Next to the Insurance Act, the rules
franed by the Central Government, which include the order
i ssued wunder ss. 11 (2) of the Insurance Act, will prevail,
but the provi sions of the Central Governnment Order wll
have to be subject to s. 11 (2) of the Insurance Act. Next
in order co.me the regulations of the Life Insurance
Corporation wunder s. 49 and those regul ati ons nmust not be
inconsistent wth the Insurance Act or the rules franed
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t her eunder.

This Court held that the Circular issued by the Corporation

which had the effect of a regulation passed by it under s.
49 of the Insurance Act, nmust be read along wth the
provisions of ss. 11 ( 1) and 11 (2 ) of the Insurance Act
and cl. 10 of the order issued by the Central Governnent;
and so read, the conclusion reached by this Court was that a
term nation of service of an officer, contenplated under the
circular issued by the Life Insurance Corporation can be

effected only in the manner prescribed by cl. 10 of the
order issued by the Central Government. In view of the
fact that «cl. 10 of the order issued by the Centra

Government had not been conplied with, the order term nating
the services of the enployees was held to be invalid.

It will be seen that the services, as pointed out by
this Court, of the enployees whose cases were under
consi derati on, had been
268
crystallized by the statute--the Insurance Act--in s. 11 (1
) and 11 (2); By virtue of the powers conferred by s. 11
(2), the Central Government issued the order on Decenber 30,
1957. Cl. 10 of this order had clearly indicated the
procedure to be adopted for term nating the services of such
enpl oyees. Theref ore, the enployees had their rights safe
guarded by the Insurance Act read with the order issued by
the Central Governnment and it cast a statutory obligation on
the Life Insurance Corporation to  adopt  a particul ar
procedure if the services of those enployees were to be

term nated. By not complying with the provisions of el. 10
of the order of the Central Government, which is really
related to s. 11 of the Insurance Act, the Life | nsur ance

Corporation mnust be considered to have acted in gross
violation of the nandatory provisions of the st at ute.
Ther ef or e, it was not as if that the enpl oyees were ' there
seeking to. enforce a contract-of personal service, but
their grievance which was accepted by the Court, was that
the order termnating their services was a nullity as it had

not been effected in terns of the statute. In our  opinion
t herefore, this deci si on does not support t he
contention of the respondent.

M. lyengar referred us also to the decision of this

Court in The State of Utar Pradesh v. Babu Ram Upadhya(1)
but that decision need not detain us because that deals with
a nenber of the public service who has been given
protection under the Constitution. Such cases stand apart.

M. lyengar referred us to a decision of a |earned
Single Judge of the Gujarat Hi gh Court reported as Tata
Chemicals Ltd. v. Kailash(2). The question that arose for
consi deration was regarding the validity of an order of
di smissal by an enployer of an enployee contrary to’ the
standing orders. The |earned Judge has expressed-the view
that a breach of the standing orders constitutes a breach of
a statutory provision and therefore the order of disnissal
isanullity. It is not necessary for us to consider the
correctness of that decision because the dispute between
the parties in that case arose under Industrial Law and we
have already pointed out that one of the exceptions to the
Common Law is under Industrial Law where Labour and
I ndustrial Tribunals have jurisdiction to conpel an enpl oyer
to empl oy a worker whom he does not desire to enpl oy.

Havi ng due regard to the principles discussed above. we
are of opinion that the H gh Court was not justified in
granting the declaration that the order dated March 10, 1964
di smi ssing the
(1) [1961] 2 S.C. R 679. (2) AI.R 1964 Gujarat 265.
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respondent from service is null and void and that he is
entitled to be reinstated in service with full pay and ot her
emol uments. As pointed out by us, the regulations are made
under the power reserved to. the Corporation under s. 54 of
the Act. No doubt they lay down the terns and conditions of
rel ati onship between the Corporation and its enpl oyees. An
order made in breach of the regulations would be contrary to
such ternms and conditions, but would not be in breach of any
statutory obligation, as was the position which this Court
had to deal with in the Life Insurance Corporation Case(l).
In the instant case, a breach has been committed by the
appel | ant of regulation 16(3) when passing the said order of
di smi ssal , i nasmuch as the procedure i ndicated therein
has not been followed. The Act does not guarantee any
statutory status to the respondent, nor does it inmpose any
obligation on the appellant in such matters. As to whether
the rules framed under s. 52 deal with any such matters,
does not arise for considerationin this case as the
respondent has not placed any reliance on the rules and he
has rested his case only on regulation 16(3). It is not
in dispute that, in this case, the authority who can pass
an order of dismissal has passed the sanme. Under those
circunstances a violation of regulation 16(3), as alleged
and established in'this case, can only result in the order
of dismssal being held to be wr ongf ul and, in
consequence, nmaking the appellant |iable for danages. But
t he sai d order cannot be held to be one which has not
term nated the service, albeit wongfully, or which entitles
the respondent to ignore it and ask for being treated as
still in service. W are not concerned with the question of
danages, because no such claim has been  nmade by the
respondent in these proceedings.

In this view, the judgnment and the decree of the High
Court. in so far as they declare that the order dated March
10, 1964 is null and void and that the respondent continues
to be in the service of the appellant, are set aside and

this appeal allowed, to that extent. In the circunstances
of the case, there will be no order as to costs.
V.P.S. Appeal all owed.

(1) [1964] 5 S.C.R 528.
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