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ACT:
Tenporary Governnment Servant-Term nation of Service Enquiry-
M sconduct - Constitution of India, Art. 311(2).

HEADNOTE

The appellant, a tenporary CGovernnment servant, was served
with a charge sheet alleging msconduct. —An enquiry - was
held on the charges by the Settlement O ficer and the
appel | ant was found gquilty. The Deputy Conmi ssi oner
accepting the findings of the Settlenment Oficer and without
gi ving a reasonabl e opportunity to the appellant of ~ show ng
cause against the action proposed to be taken inregard to
himterm nated his services after giving himone nonth’ s pay
in lieu of one nmonth's notice. The appellant changed the
term nation of his service by way of a wit petition before
the Punjab H gh Court. The Single judge granted ‘the wit
gquashi ng the order. The Division Bench reversed the Single
Judge’ s order.

Hel d, that the term nation of the appellant’s service which
was preceded by an enquiry into his alleged m sconduct —and
based on the finding of msconduct, amobunted to casting a
stigma affecting his future career, and, then being non-
conpliance with Art. 311(2) of the Constitution of India in
that the appellant was not afforded the opportunity to show
cause agai nst the proposed puni shnent, the order contravened
Art. 311(2) of the Constitution.

Purushottam Lal Dhingra v. Union of India, (1958) S, C R
828, referred to.

State of Bihar v. Gopi Kishore Prasad A. 1. R 1960 S. C
689, foll owed.
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State of Oisa v. RamNarain Das, (1961) 1 S. C R 606,
di stingui shed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 329 of 1960.
717

Appeal fromthe judgnent and order dated Cctober 28, 1958,
of the Punjab High Court in L. P. A No. 72 of 1958.

N. N. Keswani, for the appellant.

N. S. Bindra and P. D. Menon, for the respondents.

1962. August 27. The Judgnent of the Court was. delivered
by

SHAH, J.-The appellant Madan GCopal was appointed an
I nspect or of Consolidation by order dated Cctober 5, 1953 of
the Settlenent Commi ssioner of the Patiala and East Punjab
States ~ Union. The appoi ntment was ,on tenporary basis and
termnable wth one Month’'s notice". On February 5, 1955,
the appellant was served with a  "charge-sheet" by the
Settlement  Oficer, Bhatinda that he (the appellant) had
received Rs. 150/- as illegal gratification fromone Darbara
Singh and bad demanded Rs: 30/- as illegal gratification
from one Ude Singh. The appellant was called upon to show
cause why disciplinary action should not be taken against
himif the allegations in the charge sheet were proved. The
appel l ant submitted his explanation to the charge-sheet. On
February 22, 1955, the Settlenent” Oficer ‘submitted his
report to the Deputy Comm ssioner Bhatinda, that the chage
relating to recept of illegal gratification from Darbara
Singh was proved. The Deputy Conmi ssioner by -order dated
March 17, 1955 ordered that the services of Madan Gopa
I nspector be terminated forthwith andthat in Iieu of notice
be will get one nmonth’'s pay as required by the Rules.

The appell ant requested the Deputy Conm ssioner to review
the order, and also submitted a nenorial to the Mnister for

Revenue affairs. Having failed to obtain relief, the
appel l ant applied to
718

to the High Court of Pepsu for a wit under Art. 226 of the
Constitution quashing the order dated March 17, 1965 on
the"ground inter alia that the order of —dismssal from
service was in contravention of Art. 311 of the Constitution
as no reasonable opportunity to show. cause against the
order of dismissal was at all given. He also challenged the
authority of the Settlenent Oficer to hold the enquiry and
submitted that the procedure followed by that Oficer in
maki ng the enquiry was irregular. The petition was
transferred to the H gh Court of Punj ab on the
reorgani zati on of the State of Punjab

M. Justice Bishan Narain who heard the application issued
the wit prayed for, because, in his view, the order of
term nation of enmployment was in the nature of an order of
puni shment and an the provisions of Art. 311(2) had not been
conplied wth by the Enquiry Oficer, the. Deputy Comm s-
sioner or the Settlement Commissioner, the order was
invalid. |In appeal under the Letters Patent, the order was
reversed by, a Division Bench of the Hi gh Court. The High
Court held that the appellant was a temporary servant and
had no right to hold the post he was occupying and by the
i mpugned order the appellant was not dismssed or renoved
fromservice, but his enploynment was term nated ,in exercise
of authority reserved under the terms of enploynment, and no
penal ty was inposed upon the appellant,

The appel l ant was a tenporary enpl oyee, and hill enpl oynent
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was liable to be termnated by ,,’ notice of one nputh,”
wi thout assigning. any reason’ The Deputy Comm ssioner,
however, did not act in exercise of this authority : the

appel l ant was served, with a charge-sheet setting out his
m s- demeanour, an enquiry was held in respect of the alleged
m sdeneanour and his enpl oynent was term nated because in
the view of the Settlement O ficer-with
719
which view the Deputy Conm ssioner agreed.-the m sdenmeanor
was proved. Such a termination anpunted to casting a
,,Stigma affecting his future career". 1In State of Bihar v.
CGopi  Kishore Prasad (1), the learned Chief Justice in
dealing with cases of term nation of service or discharge of
public servant on probation set out five propositions of
which the 3rd is enunciated thus
"But . if Jinstead of terminating such a
person’s _service. wthout any enquiry, the
enpl oyer~ chooses to hold an enquiry into his
al l eged m sconduct, or inefficiency, or for
sone simlar reason, the termnation of
service is by way of punishnment, because it
puts a stigna on his conpetence and thus
affectshis future career. In such a case, he
is entitled to the protection or Art. 311 (2)
of the Constitution."
It is true that in that case the Court was dealing with the
case of a public servant on probati on whereas the appellant
was a tenporary enployee, but, in principle, it will nmake no
di fference whether  the appellant was a probationer or a
tenmporary enpl oyee. The appellant had been served wth a
charge sheet that he. had received illegal gratification
fromone person and had denmanded illegal gratification from
anot her. The appell ant was given an opportunity to make his
defence and it appears that witnesses in support  of the
charge and in defence were examined before the Settlenent
Oficer. The Settlenent Oficer  reported that ' on the
evidence he was satisfied that the appellant had /received
Rs. 150/- as illegal gratification and that the “appellant
did not ,enjoy good reputation and was a person of doubtfu
integrity". It is now well-settled that the protection of
Art. 311 (2) of the Constitution applies as nmuch to a
tenmporary public
(1) A 1.R 1960 S.C 689,
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servant as to pernmanent public servants. By virtue of Art.
311 of the Constitution the appellant was not |liable to be
di smssed or renoved fromservice until he had been
gi ven reasonabl e opportunity against the action proposed to
be taken in regard to him The appellant was given no /such
opportunity and Art. 311 of the Constitution was therefore
not conplied with.
Counsel appearing for the State of Punjab contended that the
order dated March 17, 1955, was not the order pursuant to
which enploynent’ of the appellant was term nated, the
effective order being one passed by the Settlement O ficer
on March 30, 1955. No such order is however found on the
record, and it appears that in the witten statenent filed
by the State in the High Court it was expressly admtted
that the enployment of the appellant was term nated on March
17, 1955. Counsel also contended that enquiry was nade by
the Settlenent Oficer for the purpose of ascertaining
whet her the appellant who was a tenporary enpl oyee shoul d be
continued in service or should be discharged under the ternmns
of his enploynent, and to "a termination nade pursuant to
such an enquiry the protection of Art. 311 (2) of the.
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Constitution was not attracted, and in support of his
submi ssion counsel relied upon a judgnent of this Court in
the State of Orissa v. Ram Narayan Das (1). In Ram Narayan
Das’ s case enquiry was nade pursuant to Rul es governing the
conduct of public servants for ascertaining whether the
probation of the public servant concerned should be con-
tinued and a notice to show cause in that behalf was served
upon him On the report of the enquiry officer that the
work and conduct of the public servant *as unsatisfactory,
an order of term nation of enploynent was passed without
af fording him an

(1) (1961) 1 S.C.R 606.
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opportunity of show ng cause agai nst the action proposed to
be taken in regard to him This Court pointed out that the
public servant had no right to the post he occupied and
under the terns ~of his appointnent he was liable to be
di scharged at any tinme during the period of probation. It
was observed that nere term nation of enploynent ;does not
carry with it "any evil consequences" such as forfeiture of
his pay or -allowances, loss of 'seniority, stoppage or
post ponenent of future chances of promotion etc. and,
therefore, there was no stigna affecting the future career
of the public servant by the order termnating hi s
enpl oyment for unsatisfactory work and . conduct. "The
enqui ry agai nst the respondent was for ascertaining whether
he was fit to be confirned. An order discharging a public
servant, even if a probationer, in-an-enquiry on charges of
m sconduct . . negl i.gence, inefficiency or ot her
di squalification, may appropriately be regarded as one by
way-of punishment., but an order discharging a  probationer
foll owi ng upon an enquiry to ascertai n whether he should be
confirmed, is not of that nature x x x~x x The third
proposition in the latter (CGopi ~ Kishore Prasad s) case
refers- to an enquiry into allegations of misconduct or
inefficiency with a view, if they were found established, to
i nposing punishment and not ‘to an enquiry whether a
probati oner should be confirned. - Therefore, the fact of the
hol ding of an enquiry is not decisive of the question. What
is decisive is whether the order is by way of punishnent, in
the light of the tests laid down in Parshotam Lal Dhingra
case (1)."

In this case the enquiry nmade by the Settlement O ficer was
nade wth the object of ascertaining whether disciplinary
action should be taken agai nst the appellant for his alleged

m sdeneanour. It was clearly an enquiry for the purpose of
t aki ng

(1) (1958) S.C R 828.
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punitive action including dismssal or renoval from service
i f t he appellant was found to have commtted the
m sdeneanour charged agai nst him Such an enquiry and order
consequent upon the report made in the enquiry will not fal
within the principle of Ram Narayan Das’s case

The appeal is therefore allowed and the order passed by the
Hi gh Court is set aside and the order passed by M. Justice
Bi shan Narain is restored with costs in this Court and the
H gh Court.

Appeal al | owed.




