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ACT:

Penal Code-s. / 302-Suprenme Court-When would interfere
Wth order of acquittal in special |eave-Wtnesses clained
they identified the assailant froma distance of 150 yards
on a moonlight night-1f could be believed.

HEADNOTE:
The respondents were charged w'th an of fence under s.
302, |.P.C. The prosecution casewas that on the night of

occurrence (which was a noonlight night) the deceased and
the prosecution wtnesses attended a drama in the Ranlila
Grounds of the village and when the deceased, after taking
two sanpbsas and tea, was returning hone sone tinme past
m dni ght, the respondents shot himdead and that this was
seen by themfroma distance of 150 yards fromthe scene of
occurrence.

The trial court, believing the prosecution version
convicted the respondents. On appeal the High Court rejected
the prosecution story and acquitted both the respondents.
The State came in appeal to this Court by special | eave.

Di sm ssing the appeal
N

HELD: It is well-settled that this Court, in specia
| eave, would not nornmally interfere with an order of
acquittal unless there are cogent reasons for doing so or
unless there is a gross violation of any procedure of |aw
which results in serious miscarriage of justice. [2H]

Having regard to the glaring defects in the prosecution
story this is not a case in which this Court should
interefere with the order of acquittal. [3B]

In the present case, though it was a nmoon-lit night
according to the al nanac the nobon woul d have covered three-
fourths distance on the night of occurrence. Even in the
moonlight it would have been difficult for the witnesses to
identify the assailants; even if they did, the possibility
of m stake in identification could not be conpletely

excluded. According to an authority,

when the nobon is at the

quarter, it is possible

to recogni se persons at a distance

of from 21 ft;

in bright noonlight at froma distance of 23

to 33 ft. and at the very brightest period of the full npon
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at a distance of from33 to 36 ft. In tropical countries the
di stance for noonlight may be increased. Therefore, it would
not have been possible for the eye witnesses to identify the
assailants froma distance of 150 yards. [3E-Q

After the assailants had given a call and fired at the
deceased the wi tnesses would not have flashed the torch
light, as suggested by the prosecution, and exposed
thenselves to the risk of being shot at. Even if the torches
were lighted, in view of the distance, it would not have
been possible for the witnesses to identify the assailants
with certainty. [4B]

Secondly, the nedical evidence had shown that the
stomach of the deceased was enpty and the large intestines
too were enpty. Therefore, the evidence
2
of the w tnesses that the deceased took two sanpsas after
the drama at midnight ~and before the attack is conpletely
falsified by medical evidence. ‘Another prosecution w tness
stated that the deceased having had stomach ulcers never
took any " food at~ night. Apparently until the deposition of
the first- _witness was conplete the prosecution did not
realise the gravity of the statenent nmade by him and
deliberately introduced a change on a vital issue which by
itself is an inportant circunmstance throwing doubt on the
prosecution case. /'Wile witnesses nmay |lie, circunstances
woul d never. Tho evidence of the doctor, based on concl usive
evi dence cannot be belied. [4F-H

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION: Criminal Appeal No.
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Appeal by Special Leave fromthe ~Judgnent and ' Order
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No. 2776 74 and Referred No. 76/74.
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The Judgrment of the Court was delivered by

FAZAL ALl J.-The respondents had been convicted by the
Addi ti onal Sessions Judge, Banda under section 302 of |ndian
Penal Code and sentenced to inprisonnent- for - life. The
respondents thereafter filed an appeal to the Hi gh Court of
Al | ahabad which after a full and conpl ete consideration of
the evidence canme to a finding of fact that the prosecution
has not proved its case and accordingly acquitted the
respondents. The Hi gh Court rejected the prosecution case

mainly on two grounds. In the first place, it held that
having regard to the circunstances and the distance from
which the wtnesses saw the accused, it was difficult for

themto identify the accused. Secondly, the Hi gh Court found
that in view of the medical evidence which showed that the
large intestines of the stomach were absolutely enpty, the
evi dence of the eye-wi tnesses could not be believed. Against
the order of acquittal passed by the High Court the State
cane up to this Court by special |eave and after obtaining
the sane the case has been placed before us for hearing.

The facts of the case have been set out in the judgnment
of the H gh Court and it is not necessary for us to repeat
themagain. It is well settled that this Court would not
normal ly interfere with an order of acquittal in specia
| eave unl ess there are cogent reasons for doing so or unless
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there is a gross violation of any procedure of |aw which
results in serious mscarriage of justice. W have heard

3

counsel for the parties and have gone through the judgment
of the Sessions Judge and of the High Court. It is true that
Hi gh Court has not made an attenpt to discuss the intrinsic
nerits of the evidence of the eye-witnesses but having
regard to the glaring defects appearing in the prosecution
case we are in agreement with the ultinmate view taken by the
H gh Court.

According to the prosecution the deceased along wth
P.W. 1 & 2 had gone to Atarra to witness a drama in the
Ram il a G ounds. The party reached Atarra at about 9 o’ clock
and the drama finished at . about 12 o'clock. Baura and
Chanada P.W. 2 and 5 were also with the deceased Budh
Bilas when he was returning from the Natak. It is alleged
that at about 12.30 a.m the respondent-Ashok Kumar fired a
few shots which hit the deceased as a result of which he
di ed i nstantaneously. The two eye-witnesses P.W. 1 and 2
admttedly saw the firing froma distance of about 150
yards, as  woul'd appear from an examnation of the site plan
Ka-23 and which is endorsed by P.W 1 who stated in his
evi dence that he has given the detail of the place from
where they saw the  occurrence to the Investigating Oficer
at the spot. The first question whi ch falls for
consideration is as to whether or not the witnesses would be
ina positionto identify the respondents fromsuch a | arge
di stance at night. It is true that it was a nmoon-lit night
but froma reference to the almanac it woul d appear that the
nmoon had covered 3/4th distance on the night of occurrence
and was to set at 3.23 a.m Even though there nay be sone
noon |ight at that night, it is difficult for the witnesses
to identify the respondents or even if they did the
possibility of nmstake in identification cannot be
conpletely excluded. |In this connection, we may refer with
advantage to the followi ng passage appearing in Dr. Hans
Gross’s Crimnal Investigation at page 185

"By noonlight one can recogni se, when the nmoon is
at the quarter, persons at a distance of from 21 feet,
in bright nmoonlight at from23 to 33 feet; and at the
very brightest period of the full noon, at a distance
of from 33 to 36 feet. In tropical countries the

di stances for noonlight may be increased.™

The opinion of Gross referred to above fully fortifies
our conclusions that it was not possible for the w tnesses
to have identified the respondents even in noonlight froma
di stance of about 150 wyards. In these circunstances,
therefore, the H gh Court was fully justified in holding
that it was not possible for the eye-witnesses to identify
the respondents fromsuch a |long distance on the night of
t he
4
occurrence. The prosecution suggested that the w tnesses had
lighted their torches and it was in the |ight of torches
coupled with nmoon light that identification was possible. In
the first place, we find it difficult to believe that after
Ashok Kumar had given a call and fired, the wi tnesses would
dare to flash the torch Iight and expose thenselves to the
risk of being shot thenselves. Secondly, even if torches
were lighted, in view of the |arge distance, it would not be
possible for the witnesses to identify the respondents with
absol ute certainty.

Anot her inportant circunstance which appears to clinch
the issue is the nedical evidence in the case. It appears
fromthe evidence of Dr. Pillay, P. W 7 who perforned the
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post-nortemthat the small intestines were distended with
gas and in the end of the small intestines |liquid faeces was
present. The doctor further says that large intestines were
enpty. Doctor also found the stomach to be enpty. These
facts are also nentioned in the post-nortemreport. This
clearly shows that the deceased nmust have been shot at a
time when he had either not taken any food at all or the
entire food if taken was fully digested and left the
stomach. P.W1 had stated in his evidence that he along with
his uncles and the deceased took tea and ate sanosas. The
deceased had taken two sanpbsas. This neal was taken by the
deceased and the witnesses after the Natak ended, that is to
say, at about 12 Oclock in the night, because the evidence
of PPW1 is that the Natak started at 9 p.m and continued
for three hours. |If “the evidence of this wtness is
believed, then it is conpletely falsified by the nedica

evi dence which shows that the stomach was enpty. In other
words, if the witness is believed, the position would be
that the 'deceased would have been shot only a few m nutes
after he " had taken two sanmpsas and a cup of tea. In that
case the stomach woul d not be empty. Perhaps realising this
difficulty the prosecution through the nouth of P. W. 2 and
3tried to effect a deliberate enbellishment in their
evi dence by maki ng them depose that the deceased Budhi Bil as
had taken only mlk when he started. PP.W 3 goes to the
extent of saying that deceased Budhi Bilas was suffering
from stomach ul cers and he never took any food at night. The
story of the deceased having taken sanmpsas is given a
conpl ete go-back by other eye-witness, P.W ' 2. Indeed, if
these witnesses were present —at the tine when the deceased
has taken sonething we should not have expected any
di screpancy of this kind on this inportant aspect. of the
matter. Either deceased took food or he-did not take any
food. This fact would be known to his son, P.W 1 and al so
to P.W 2. We cannot understand what is the explanation for
the two different versions given by P.W. 1 & 2 unless the
i dea

5
was to bring the evidence, at least, of PPW 2 in tune with
the nedical evidence. Until the deposition of P.W 1 was

conpl ete, the prosecution did not realise the gravity of the
statement nade by P.W 1 that the deceased has taken two
sanpsas and a cup of tea shortly before the occurrence. This
deliberate attenpt to introduce a change on a vital issue is
by itself a very inportant circunmstance which throws doubt
on the prosecution case. It is nanifest that whereas w tness
may lie circunstances never lie. The evidence of the doctor
is based on conclusive circunstantial evidence which cannot
be belied, and therefore an attenpt has been nade by the
prosecution to introduce inprovenents in explaining the
| acuna present in the case. Apart fromthis we have gone

through the evidence of P.W. | & 2 and their evidence al so
is full of discrepancies as pointed out by the H gh Court.
Taking therefore an overall view of the picture, we hold

that this is not a case in which we should interfere with
the order of acquittal passed by the H gh Court.

For the reasons given above, we confirmthe order of
the H gh Court and dismiss this appeal. The respondent No. 1

who is in jail is directed to be released forthwith and
respondent No. 2 will be discharged fromhis bail bonds.
P.B.R Appeal dism ssed
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