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ACT:

I ncome-tax Act, 1922 s. 4(1)(b)(i)/Income-tax Act,
1961: s. 5(1)(b)-Acquisition of |and-Additional conpensation
received-liability to tax-lncone whether could be deened to
have accrued or arisen during the relevant assessnent year

HEADNOTE:

During the pendency of the appeal by the State agai nst
an arbitrator’s award nade on July 29, 1955 enhancing the
original ampunt of compensation the Government deposited the
extra anount, which the assessee was pernmitted to w thdraw
on May 9, 1956 on furnishing security. During the assessnent
proceedi ngs for the relevant assessnent year the |ncone-tax
Oficer brought that anpbunt to tax as the assessee’s
busi ness incone. The Appellate Tribunal, however, accepted
the assessee’s contention that the anobunt could not be said
to have accrued to the assessee as its incone-during the
rel evant previous year, and therefore, was not liable to tax
in the particular assessment year. The Hi gh Court answered
the question referred in favour of the assessee and against
t he Revenue.

Di smi ssing the appeal of the Revenue, this Court,

N

HELD: It is only on the final determnation of. the

amount of conpensation that the right to such incone in the

nature of conpensation arises or accrues and till then there
isno liability in praesenti in respect of the additiona
amount of conpensation clained by the owner of the |and.
[ 396G

There is a clear distinction between cases where the
right to receive paynent is in dispute and it is not a
guestion of nerely quantifying the anbunt to be received,
and cases where the right to receive paynent is admtted and
the quantification only of the anmount payable is left to be
determined in accor dance with settled or accept ed
principles. [396H, 397A- B]

391

In the instant case, although the award was made by the
arbitrator on July 29, 1955 enhancing the anount of
conpensati on payable to the assessee, the entire anobunt was
in dispute in the appeal filed by the Goverment. There was
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no absolute right to receive the anbunt at that stage, for
if the appeal had been allowed in its entirety the right to
paynment of the enhanced conpensation would have fallen
altogether. The sum therefore, could not be said to have
accrued or arisen during the relevant assessnent year
[ 393G 394A- B]

E. D. Sassoon & Conpany Ltd. and others v. Conmi ssioner
of Incone-tax, Bonbay City, [1954] 26 | TR 27, Conmi ssi oner
of Inconetax v. Jai Parkash Om Parkash Co. Ltd., (1961) 41
I TR 718, Pope The King Match Factory v. Conmm ssioner of
I ncome-tax, [1963] 50 ITR 495, Khan Bahadur Ahned Alladin &
Sons v. Comm ssioner of Incone-tax, [1969] 74 |ITR 651,
Topandas Kundanmal v. Conm ssioner of Incone-tax, Qujarat,
[1978] 114 |ITR 237, Harish Chandra Raj Singh v. The Deputy
Land Acquisition Oficer & ‘Anr., [1962] 1 SCR 676 and
Addi tional Commi ssi oner of |Income-tax, Cujarat, v. New
Jehangir Vakil MI1ls Co. Ltd., (1979) 117 I TR 849, referred
to.

Kedarnath Jute Mg. Co. Ltd. v. Conm ssioner of |ncone-
Tax (Central), Calcutta, [1971] 82 I TR 363, distinguished.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1126
(NT) of 1974
Fromthe Judgnent Order dated 9th January, 1973 of the
Calcutta Hi gh Court in Income Tax Reference No. 5 of 1967.
V.S. Desai, Dr. MB. Rao and Mss A. Subhashini for the
Appel | ant .
Neno for the Respondent.
The Judgrment of the Court was delivered by
PATHAK, J. This appeal by certificate granted by the
High Court is directed against the judgment of the Calcutta
H gh Court answering the following question in the negative:
"Whether on the facts and in the circunstances of
the case, the extra amount of conpensation
amounting to Rs.

392
7,24,914 was income arising - or accruing to the
assessee during the previous year relevant to the
assessnment year 1956-57."

The assessee, who is the respondent before us, is a
[imted conpany dealing in land. It maintains its accounts
on the nercantile system By an order dated June 21, 1946
under rule 75A(1) of the Defence of India Rules read with s.
19 of the Defence of India Act, 1939 certain plots of |and
nmeasuring about 19.17 acres in village Kankulia in_the
District of 24 Parganas and belonging to the assessee, were
requi sitioned by the Governnent of West Bengal. Subsequently
the land was acquired pernmanently in the State Governnent
under s.5, Requisition of Land (Continuance of Powers) Act,
1951 by a notice of acquisition dated Decenmber 27, 1952
published in the Gazette dated January 8, 1953. The Land
Acqui sition Oficer awarded a sum of Rs.24,97,249 as
conpensation payable to the assessee. The assessee was not
satisfied with the anpunt of conpensation, and preferred an
appeal before the Arbitrator, 24 Parganas, Calcutta. The
Arbitrator nmade an award dated July 29, 1955 whereby he
fixed the amount of conpensation at Rs. 30, 10,873 on account
of the permanent acquisition of the |and, thus enhancing the
original anmount of conpensation by Rs.5,13,624 on which he
directed interest at 5 per cent per annumfrom January 8,
1953, the date of acquisition, to the date of paynent. The
Arbitrator also directed that further recurring conpensation
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at Rs.6272/10/4 per nmensem should be paid to assessee from
the date of requisitiontill the date of the acquisition

The State CGovernnent now appeal ed to the H gh Court and
during the pendency of the appeal on April 25, 1956 it
deposited Rs.7,36,691, which the assessee was permitted to
withdraw on My 9, 1956 on furnishing security. On receipt
of the anount the assessee credited it in its suspense
account on the sanme date.

During the assessnent proceedings for the assessnent
year 1956-57, the relevant accounting period being the year
ended March 31, 1956 the Income Tax O ficer brought to tax a
sumof Rs.7,24,914 in the assessee’s business inconme. This
represented the difference between the sum of Rs.7,37,190
payable to the assessee in ternms of the award dated July 29,
1956 of the Arbitrator and a sumof Rs.12,276 out of that
amount which had al ready been assessed to tax. The Income
tax Officer treated the sumas liable to income-tax during
that year on the basis that the income accrued to the
assessee on the date of the award.

393

The assessnment was confirmed by the Appellate Assistant
Commi ssi oner of Income-tax onfirst appeal. In second appea
by the assessee before the Income-tax Appellate Tribunal
two contentions were raised by it. It was urged that the

amount of conpensation received by the assessee was not a
receipt of a revenue nature. It was al'so contended that in
any event the anmnount did not accrue to the assessee as its
i ncome during the relevant previousyear ended March 31

1956. The Appellate Tribunal rejected the first contention
and held that the conpensation received by the assessee
related to the acquisition of |and which was the stock-in-
trade of the assessee, and was, therefore, a trading receipt
of the business carried on by the assessee, and therefore, a
receipt of a revenue nature liable totax. The Appellate
Tri bunal , however, accepted the  other contention that the
sum of Rs.7,24,914 was not taxable in the assessnent year
1956-57. It allowed the appeal accordingly by its order
dated February 22, 1964. At the instance of the Revenue the
Appel late Tribunal referred the question of |law set out
earlier to the Calcutta H gh Court for its opinion, and by
its judgnent dated January 9, 1973 the Hi gh Court answered
the question in favour of the assessee and against the
Revenue.

The question raised in this appeal is limted tothe
poi nt whether on the facts and circunstances of the case the
Revenue can claimthat the sum of Rs.7,24,914 payable to the
assessee as conpensation can be said to have accrued to it
as incone during the previous year ended March 31, 1956
relevant to the assessnent year 1956-57. Now as |ong ago as
E. D. Sassoon & Conpany Ltd. and others v. Conmi ssioner of
I ncome-tax, Bonmbay GCity, [1954] 26 ITR 27 this Court
considered the question as to the point at which' income
could be said to accrue or arise to an assessee for the
purpose of the Indian Incone Tax Act. In the nmajority
judgrment delivered by N.H Bhagwati, J. it was explained
that the words "arising or accruing" describe a right to
receive profits, and that there nust be a debt owed by sone
body. "Unless and until there is <created in favour of the
assessee a debt due by sonebody", it was observed "it cannot
be said that he has acquired a right to receive the income
or the incone has accrued to hinf. In the present case,
al t hough the award was nade by the Arbitrator on July 29,
1955 enhancing the anmpunt of conpensation payable to the
assessee, the entire anbunt was in dispute in the appea
filed by the State Governnent. Indeed, the dispute was




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 6

regarded by the Court as real and substantial, because the
assessee was not pernmtted to withdraw the sum of
Rs. 7, 36,691 deposited by the State Government on April 25,
1956 without furnishing a security bond for refunding the
amount in
394
the event of the appeal being allowed. There was no absol ute
right to receive the anount at that stage. |If the appeal was
allowed inits entirety the right to paynent of the enhanced
conpensation would have fallen altogether. This is a case
whi ch nust be distinguished fromthat decided by this Court
in Kedarnath Jute Mg. Co. Limted. v. Conmm ssioner of
I ncome-Tax (Central), Calcutta., [1971] 82 I TR 363 where the
liability to sales tax arose imediately on a dealer
affecting sales which were subject to sales tax and what
remained to be done was a mere quantification of that
liability. The case conpares rather with Commi ssioner of
I ncome-tax v. Jai Parkash Om Parkash Co. Ltd. [1961] 41 ITR
718. The /very foundation of the claimnmade by the assessee
was in serious jeopardy and nothing would be due if the
appeal was decided agai nst the assessee. Qur attention has
been drawn by the Revenue to Pope The King Match Factory v.
Conmi ssi oner of Income-tax, [1963] 50 ITR 495. That case,
however, proceeded on the basis that excise duty was payable
and its quantification alone renained to be decided in the
appeal . W may point out that the Andhra Pradesh H gh Court,
dealing with the taxability of conpensation received under
the Land Acquisition Act in Khan Bahadur Ahnmed Alladin &
Sons. v. Conmi ssioner of Incone-tax, [1969] 74 | TR 651 held
that when | and was taken over by the Government the right of
the owner to conpensation was an inchoate right until the
conpensation had been actually determned and had becone
payable. It was observed that the ~enhanced conpensation
accrued to an assessee only when the Court accepted the
claim and not when the land was taken over by the
CGovernment. Exami ning the question whether incone could be
said to have accrued to the assessee on the date when
possession of the land was taken by the Governnent for the
purpose of assessnent to tax in the year of assessnment P.
Jagannmohan Reddy, C.J., speaking for the Court, said:
"If the actual ampunt of conpensati on has not been
fixed, no income could accrue to him It cannot be
contended that the nere claimby the assessee,
after taking of possession, at a particular rate
or for a certain sumis the conpensation. It is
the ambunt actually awarded by the Col l'ector or
subsequent |y decreed by the court which accrues to
him and the respective anounts, whether awarded
by the Collector or the court accrue on the
respective dates on which the award or the decree
is passed. Incone-tax is not levied on- a nere
right to receive conpensation; there nust be
somet hing tangible, something in the nature of a

debt ,

395
sonething in the nature of an obligation to pay an
ascertained ampunt. Till such time, no inconme can
be said to have accrued ...................... On

the date when t he Col | ect or awar ded t he
conpensation, it is only that anobunt which had
accrued or deened to accrue, whether in fact paid
or not. But by no stretch of the words in section
4(1)(b) (i), could it be said that the right to
enhanced conpensation, which has not vyet been
accepted by the proper forum namely, the court,
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has beconme payable on the date when the origina
conpensati on becone payable, for being included in
that year of assessnment. The enhanced conpensation
accrues only when it becones payable, i.e., when
the court accepts the claim As has been stated
earlier, a nere claim by the assessee, after
taking of possession of the |and, at a particul ar
rate or for a certain sumis not conpensation. It
nmust not be forgotten that, even if a court was
awar ded enhanced conpensation, there is a right of
appeal by the Government to the High Court, and
the Hgh Court may either disallow that claimor
reduce the conpensation. As against that judgnent,
there is further right of appeal to the Suprene
Court. The assessee also can appeal against the
i nsufficiency of the enhanced conpensation. Can it
be said that the final determination by the
hi ghest court of the conpensation would entitle
the I ncone-tax Officer, notw thstanding the period
of limtation fixed under the Income-tax Act, to
reopen the assessment in which he had included the
initial conpensation awarded by the Collector and
recompute the entire incone on the basis of the
final conpensation? W do not think there can be
any justification for such a proposition. On a
proper construction of the terns 'accrue or

“arise’, we are of the view  that such an
i nterpretation cannot be placed. The
interpretation given by us does not affect the
interests of the revenue. At the sane tinme, it

saf eguards the assessee and prevents harassnent.
To hold otherwise would be contrary to the
provisions of |aw "
The legal position was explained-in further detail by the
Quj arat High Court in Topandas Kundanmal v. Conmi ssioner of
I ncome-tax, Cujarat, [1978] 114 |ITR 237. The Hi gh Court was
called upon to decide wthout the right to receive the
enhanced compensati on under the Land Acquisition Act accrued
or arose to the assessee when he sought
396
a reference wunder s. 18 of the Act —or when the award was
made by the Cvil Judge although an appeal was pending
against that award. The |earned Judges referred to the
nature of an award nade by the Collector, and adverting to
the opinion of this Court in Harish Chandra Raj Singh v. The
Deputy Land Acquisition Officer & Anr., [1962] 1 SCR 676
that the award nade by the Collector was nerely an offer or
tender of the conmpensation determned by the Collector to
the onwer of the property on the acquisition, the H gh Court
observed
"...the legal position which energes is that there
is no liability in praesenti to pay an enhanced
conpensation till it is judicially determ ned by
the final court since the entire question, namely,
whet her the offer made by the Land Acquisition
Oficer is inadequate and the claimant is entitled
to an additional conpensation and if yes, at what
rate is in flux till the question is set at rest
finally, we do not think that any enforceable
right to a particular amunt of conpensation
arises. The of fer nade by Land Acquisition
Oficer, by his award, if not accepted by a
claimant would not result automatically in a
liability to pay additional conpensation as
clainmed by party aggrieved. There is no doubt a
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liability to pay conpensation as offered by the
Land Acquisition Oficer. But that is far from
saying that Iliability is a liability to pay
addi ti onal conpensation or enhanced conpensation
as clained by a party aggrieved. |If there is an
existing liability, the mere fact that the paynent
is postponed to the future would not detract that
liability from becoming a debt but the liability
to pay unl i qui dat ed danages or addi ti ona
conpensation which are inchoate or contingent
woul d not create a debt."
Khan Bahadur Ahmed Alladin & Sons (supra) and Topandas
Kundanmal (supra) were relied on by the Gujarat H gh Court
in Additional Comm ssioner of Incone-tax, GQujarat v. New
Jehangir Vakil MIlls Co. Ltd., [1979] 117 I.T.R 849 for
reaffirmng that it was on the final determination of the
amount of compensation that the right to such inconme in the
nature of . conpensati on would arise or accrue and till then
there was’' no-liability in praesenti in respect of the
addi ti onal anpbunt of conpensation clainmed by the owner of
the | and.

It is unnecessary to refer to all the cases cited
before us. It is sufficient to point out that there is a
cl ear distinction between cases
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such as the present one, where the right to receive paynent
is in dispute and it is not a question of nmerely quantifying
the anmbunt to be 'received, and cases where the right to
receive paynment is admitted and the quantification only of
the anbunt payable is left to be determned in accordance
with settled or accepted principles. W are of -opinion that
the High Court is right in the view taken by it and,
therefore, this appeal must be dism ssed.

The appeal is dismissed. There is no order as to costs.
P.S. S Appeal di sm ssed.
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