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PETI TI ONER
DR J.S. CHHABRA ETC. STATE OF M P. & ORS

Vs.
RESPONDENT:
STATE OF MP. & ORS. ETC.DR S M TIWAR
DATE OF JUDGVENT: 28/ 11/ 1996
BENCH

S.C. AGRAVWAL, G T. NANAVATI

ACT:

HEADNOTE

JUDGVENT:
THE 28TH DAY OF NOVEMBER,” 1996
Present:
Hon' bl e M. Justice S/ C. Agrawa
Hon’ blle M. Justice G T. Nanavati
M. Shyoal a Pappu, - K. B. Si nha, Sr. Advs., Rajendra
Srivastava, N raj Sharmm, Krishnamurthi, Pranod Sharnmmg,
ShivSagar Tiwari, Sakesh Kumar, S.K. - Agnihotri, ' Anmtabh
Verma, Prakash Srivastava, Advs. with'themfor the appearing
parties.
JUDGMENT
The foll owi ng Judgnment of the Court was delivered:
WTH
ClVIL APPEAL NO. 6592 OF 1995
JUDGMENT
NANAVATI , J.

These three appeal arise out of the conmon order passed
by the Madhya Pradesh State Adm nistrative Tribunal, Gwalior
in T.As. No. 75 and 91 of 1991

Dr. Tiwari, Respondent herein, was initially appointed
as a Research Assistant on 25.3.68. On ~1.12.69 he was
appointed as a Denmpnstrator in Surgery in GR -~ Mdica
College of Gaalior. By a Covernnent order dated 11.8.71 he
was appointed along with sone other doctors to officiate
temporarily as a Causualty Medical Oficer (Lecturer G ade)
in Madhya Pradesh Medical Service Class Il in the pay scale
of Rs.360-700. This appointnment was subject to his selection
by the Madhya Pradesh Public Service Conm ssion. Caimng
that as a CMO he was al so doing the work of teaching.in the
Medi cal College and like other lecturers he was al so paid
non-practising allowance, he made a representation to the
CGovernment on 17.1.84 for being absorbed in the post of a
lecturer and for counting his seniority as a |lecturer from
11.8.71. As t he Gover nnent di d not consi der hi s
representation and further representations made thereafter
he filed a petition in the Madhya Pradesh H gh court in 1987
for obtaining the said reliefs. During the pendency of that
petition the services of seven Ad-hoc CMX>s (Lecturer G ade),
i ncluding the respondent, were regularised under the MP
Regul ari sati on of Ad Hoc Appointment Rul es, 1986 and he was
appoi nted on the sane post of tenporary basis. On 21.7.89
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the Government passed an order declaring himas a | ecturer
in Surgery. In view of these subsequent devel opnments the

Madhya Pradesh Hi gh court di smissed his petition as
i nfructuous. As his seniority as a lecturer and al so because
his name was not included in the gradation list of |lecturers
published on 9.6.89, he first approached the Governnent and
then the Hi gh Court by way of a wit petition. That petition
was subsequently transferred to the Tribunal and was
nunbered as T.A. No. 91 of 1991. Dr. J.S. Chhabra (Appell ant
in Cvil Nos.6590-91 1995) had applied to intervene in that
petition and his application was granted. Thereafter on
15.9.90 he filed a substantive petition (MP. 2265/90) in
the Hgh Court challenging recognition of Dr. Tiwari and
others as lecturers. It was also transferred to the Tribuna
and nunbered as T.A No:75 of 1991

The CGovernnent —and Dr. Chhabra opposed the application
filed by Dr. Tiwari on'the ground that appointment of Dr.
Tiwari was as an ad-hoc CMO and not as a lecturer, which
post is required to the filled up by hundred percent direct
recruitnment-through the Public Service Commssion. It was
al so contended that as a CMO Dr. Tiwari was required to
performmainly the casualty duties and only additionally he
was permitted to work in the Surgical Ward and do sone
teaching also. Dr. Tiwari had appeared  before the Public
Service Conmi ssion/ for selection and appointnent for the
post of a lecturer in 1977 and 1981 but was not successful.
On this ground they justified the action of the Governnent
in not giving him seniority from14.8.71 and not including
his name in the seniority list~ of Lecturers published on
9. 6. 89.

The Tri bunal was  nmuch i npressed” by t he three
circunstances nanely, (1) Dr. Tiwari was a duly qualified
doctor and right fromthe date of his appoi ntnent as CMO he
was assigned teaching work (2) he was paid non-practising
al  owance, and (3) the object behind upgrading the post of
CMO on which Dr. Tiwari was  appointed. It was of the view
that these three circunstances could not have = been
over| ooked and the Governnment could not have subsequently
changed the position to the prejudice of such CM3s. The
doctors who were appointed as - CM>s could not have
anticipated then that they would be treated differently from
| ecturers in future in mtters of promotion and other
service benefits. It held that after regularising their
services and giving them the status of full-fledged
lecturers it was inproper and unfair on the part of the
Governnment not to treat themas Ilecturers. Invoking the
principle of continuous officiation it further ~held that
such CMOs becane entitled to seniority fromthe date of
their continuous officiation. The Tribunal, @ therefore,
all owed the application filed by Dr. Tiwari and directed the
authorities to give him seniority in the post of |ecturer
with effect fromthe date he had started working as OCMO
(Lecturer Grade). The inconsistent condition regarding the
date fromwhich his seniority is to be counted, contained in
the order dated 21.7.89, has al so been quashed. The Tri buna
also directed the authorities to consider himfor pronotion
to the post of a Reader. T.A No.75 1991, filed by Dr.
Chhabra was dismissed. Therefore, Dr. Chhabra has filed two
appeal s, one against the order whereby the T.A  No.91 of
1991 has been allowed and the other against the order
whereby T.A No.75 of 1991 has been dismi ssed. The State has
also filed Civil Appeal No.6592 of 1995 feeling aggrieved by
the order passed by the Tribunal in T.A No.91 of 1991

The [ earned counsel for Dr. Chhabra has chall enged the
order of the tribunal on the ground that as recruitnment to
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the post of lecturer is by direct selection through Public
Service Commission, it was not open to the State Governnent
to declare CM3s (Lecturer Gade) as |lecturers and thus act
in contravention of the relevant recruitnent rules. The
tribunal in upholding the said action of the CGovernment has
conmitted a grave error of law. In the alternative it was
contended on behalf of Dr. Chhabra and al so by the | earned
counsel appearing for the State that CMOs thus regul arised
and designated as lecturers could not have been given
seniority from an earlier date and the direction given by
the tribunal is not only inproper ad unjust but being
contrary to Rule 12 of the MP. Regularisation of Ad hoc
Appoi ntment Rul es 1986 is also illegal

Fromthe material placed on record it is now clear, and
therefore it is not disputed, that the post of lecturer is
the I owest post in the set up of teaching staff of nedica
colleges in the State of MP. and that the posts of CM3s are
not a part of the cadre of lecturers. It also appears that
sonetine /in 1971 the Governnent decided to strengthen
casualty 'services in the nedical college hospitals and,
therefore, by a letter dated 29.4.1971 it informed all the
Deans of the nedical collegesthat it was decided to appoint
CMOs in the scale of Rs.360-700 (sane as the scale of
| ecturers) in each nedical college. By the said letter al
the Deans were directed to propose nanes of suitable doctors
possessi ng post-graduate qualificationsi.e. MS./MD. in
clinical subjects with there years experience. After
upgradi ng 24 posts of CM3s in MP. Medical Service Cass |
in the pay scale of Rs. 360-700. They were appointed to
officiate on the said post tenmporarily and their
appoi ntnents were nade subject to selection by Public
Service Commi ssion. Dr. Tiwari was one of the doctors thus
appointed as a CMO. Though the original~ object of the
CGovernment was to appoint lecturers in medicine and surgery
wi th post-graduate qualification on those upgraded posts,
for some reasons, it could not appoint |ecturers on those
posts. It, therefore, appointed (‘doctors wth post-graduate
qualifications on all those posts. AS they were'till then
not recruited as lecturers their appointrments  were nmade
subject to selection by the Public Service Comi ssion. But
to achieve the desired object the Governnent by its letter
dated 20.11.1971 infornmed all the Deans of the nedica
colleges that it was desirable to give such CMOs sone
teaching work so that they could Kkeep in touch with their
subj ect. The Governnment also nade themeligible for getting
non-practising allowance 1like other |lectures. Pursuant to
those general directions Dr. Tiwari was assigned teaching
work in the department of surgery from Decenber 1971 and was
al so given non-practising allowance. Dr. Tiwari appeared
before the Public Service Conmission for selection 'as a
[ ecturer in 1977 and 1981 but on both those occasi ons he was
not selected and, therefore he continued to be a CMO
(Lecturer Grade) on an ad hoc and officiating basis right
upto the date on which his services cane to be regul arised.

In the context of this factual and | egal position-the
contention raised on behalf of the appellant that the
regul arisation of Dr. Tiwari's services and declaring his as
a lecturer was inproper and illegal is required to be
considered. As pointed out earlier when the Governnent
upgraded 24 posts of CM3s that was done with a view to
i nprove the casualty services in the hospitals attached to
the nedical colleges by appointing | ecturers on those posts.
For reasons beyond its control the Governnent could not
appoint lecturers or persons selected by the Public Service
Conmi ssion for the posts of lecturers. Though the cadre of
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CMO was different fromthe cadre of |ecturers the Government
by upgrading 21 posts of CMOs desired to nmke them
equivalent to the posts of lecturers so that the |ecturers
could be appointed on those posts. The qualification
required for appointnent on those upgraded posts of CM3s
were the same as required for appointment as lecturers. If
the doctors who were appointed as CM3s on those upgraded
posts had been selected by the Public Service Conmission
then the appointnents would have been regular and there
woul d have been no necessity to regularise their services.
Because their appointnents were not regular and as they were
serving since many years as ad hoc CM3s, their services
deserved to be regularised. Therefore, the Governnment in
exerci se of the power available to it under t he
regul arisation rules franed under Article 309 of the
Constitution regularised the services of some CM3s. It is ,
therefore, difficult to appreciate how the action of the
Governnent, in regularising their. services as CM3s can be
regarded either as inproper or illegal. Once their services
were regularised they were required to be treated as CM3>s
hol ding the posts equivalent to the posts of lecturers. As
the required qualification for both the posts as same and as
those CM3s had al so teaching experience it was open to the
CGovernment to redesignate those posts or nerge theminto the
cadre of lecturers. The |earned counsel for the appell ant
Dr. Chhabra was not able to point out how it was beyond the
power of the CGovernnent to declare those CM3s as | ecturers.
Therefore, the first contention raised on his behalf has to
be rejected.

VWhat is required to be considered next is fromwhich
date seniority of Dr. Tiwari whose services were regul ari sed
on 4.4.1987 and was declared/redesignated as |ecturer on
21.7.1989 should be considered as a lecturer. Accepting his
contention the tribunal has granted him seniority as a
| ecturer right fromthe date he started working as CMO
(Lecturer Gade) in 1971. As against that the contention
raised on behalf of Dr. Chhabra  is that in any /case Dr.
Tiwari could not have been granted seniority fromthe date
earlier than 21.7.1989. The contention raised on behalf of
the State is that it has rightly given himseniority from
4.4.1987. The services of Dr. Tiwari were regul ari sed under
the MP. Regularisation of Ad hoc Roles 1986.. Rule 12 of
the said provides that a person appointed under those Rul es
shall be entitled to seniority only fromthe date of the
order of regular appointnent and shall be placed below the
persons already appointed in accordance with the rel evant
recruitment rules. Dr.Tiwari accepted his regularisation
under those Rules. Neither at the time of regularisation of
his services nor at any subsequent tine he challenged the
validity of the said Rules. Therefore, he could not have
been given seniority as OCMO (Lecturer G ade) from a date
earlier than the order of his regular appointnent. The
tribunal was, therefore, wong in directing that his
seniority as a lecturer should be counted fromthe date he
has started working as CMO (Lecturer Grade). The tribuna
failed to appreciate that the said direction was contrary to
the statutory rules and for that reason no benefit on the
basi s of principle of continuous officiation could have been
given to him As the services of Dr. Tiwari was regul ari sed
on 4.4.1987 and he was appointed regularly fromthat date on
an equi val ent post the Governnent has rightly determ ned his
seniority as a lecturer fromthat date. Merely because the
Government declared himas a |lecturer on 21.7.1989, it would
not have been fair and just to grant himseniority as a
lecturer only fromthat date. The contention to that effect
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raised on behalf of the appellant Dr. Chhabra has thus no
subst ance and has to be rejected.

In the result the appeal filed by Dr. Chhabra agai nst
the order of the tribunal in T.A No. 75 of 1991 is
di sm ssed. The appeal filed by him agai nst the order passed
by the tribunal in T.A No. 91 of 1991 is partly all owed.
Cvil appeal No. 6592 of 1995 filed by the State is all owed.
However, in the facts and circunmstances of the case there
shall be no order as to costs.




