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ACT:
Bi har Private Medical Colleges (Taking over) Act 1978-
Meani ng and effect of sections 3 and 6, explained.

HEADNOTE

Dr. Yogendra Singh Col was appointed Professor of
Surgery in the Mgadh Medical ~ College and as per the
Regul ati ons of the University he was entitled to continue in
service until he reached the age of superannuation, which
was fixed at 62. Pursuant to the provisions of sub-section
(2) of section 6 of the Bihar Private Medical Colleges
(Taking Over) Act, 1978, the State Governnment appointed a
Screening Committee which, ‘inter alia, reconmrended the
retirement of all teachers beyond the age of 58 years and
their reenploynment upto the age of 62 years only if there
were no qualified substitutes available. On 11-9-1980, the
Princi pal of the Magadh Col |l ege, based on the circular dated
3-9-1980 issued by the State CGovernment, after accepting the
recommendati on of the Screening Conmttee, issued a notice
to Dr. Col. informng him that his services wll be
terminated with effect from 10-10-1980. A wit petition
filed in the H gh Court of Patna challenging the said order
of termination of his services was allowed by the High Court
taking the view that by virtue of sub-section (3) of section
3, the obligation to continue Dr. Col in service upto the
age of 62 years devolved on the State Government on the
taki ng over of the Magadh Medi cal Coll ege under sub-section
(1) of section 3 and the State Government had no power under
sub-section (3) of section 6 to term nate his services prior
to his attaining the age of superannuation and hence the
order dated 11-9-1980 was invalid.

Al owi ng the appeal of the State, the Court
N

HELD 1:1. The termination of the service of Dr. Col.
was perfectly valid. Quite apart from the power expressly
conferred under sub-section (3) of section 6, the State
CGovernment woul d have power to term nate the services of any
person enpl oyed on an ad hoc basis. [339G H, 340 A

1:2. It is elenentary that when a person i s appointed
on an ad hoc basis his tenure is precarious and he cannot
claim to conti nue in service until the age of
superannuation. From and after the date of notification
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under sub-section (1) of section 3 of the 1978 Act Dr. Col.
continued to serve the Magadh Medical College on an ad hoc
basis in terms of the proviso to sub-section (1) of section
6 which declared that the staff enployed in the College
"shall continue to serve the college on an ad hoc basis till
a decision under sub-section (3) and (4) is taken by the
State Governnent." In view of the clear and explicit terms
of sub

333

section (1) of section 6 providing that as fromthe date of
the notification issued, under sub-section (1) of section 3,
"all the staff enployed in the college shall cease to be
enpl oyees of the coll ege body", the contract of Dr. Col with
the owners of the Magadh Medical College under the letter of
appoi ntnent given to him did not devolve on the State
CGovernment but came to an-end and he becane the enpl oyee of
the State on an ad hoc basis, disentling himto the benefit
of retirenment at the ago of 62. [338 C @

It was wi'thin the conpetence of the Screening Conmittee
to nmake recomendation in regard to t he age of
super annuation of the teaching staff of the nmedical colleges
taken over by the State Governnent. Sub-section (2) of
section 6 undoubtedly provides that the Comrittee of exports
appoi nted under that provision will exam ne the bio-data of
each nmenber of the staff and ascertain whether appoi ntnent
promotion or confirmation of such person was nade in
accordance with the University Regulations-and in keeping
with the guidelines laid down by the Medical Council of
India and will also take into consideration all other
rel evant material including | ength of service in the college
and subnit its report to the State Governnment. But sub-
section (3) of section 6 also mmkes it clear ‘that the
Conmittee of experts appointed under sub-section (2) of that
section can rmake reconmendations in regard to "rank, pay,
al  owances and other conditions of service" of the teaching
staff. [338 H, 339 A-C

3. The State Governnent was clearly within its powers
under sub-section (3) of section 6 to re-determ ne the age
of superannuation and to provide that the services of al
the teachers in the nmedical colleges taken over by the State
CGovernment shall be term nated after giving themone nmonth's
notice, if they have attained the age of 62 years or nore
than 58 years, but |less than 62 years, in consonance w th
the age of retirenent of all other Governnment enpl oyees.
Under sub-section (3) of section 6 the State Governnent had
power to redetermine the rank, pay, allowances and other
conditions of service of the teaching staff _and "other
conditions of service" woul d i ncl ude the age of
superannuation. [339 E-Q

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : G vil Appeal No. 3420 of
1981.

Appeal by special leave fromthe judgnent and order
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The Judgrment of the Court was delivered by

BHAGMTI, J. This is an appeal by special |eave
directed agai nst a judgnent of the Patna H gh Court quashing
and setting aside the termination of service of the 1st
respondent and directing that the |Ist respondent shal
continue in service until he reaches the age of 62 years.
The facts giving rise to the appeal are few and may be
briefly stated as foll ows.

The 1st respondent was appoi nted Professor of Surgery
in the Magadh Medi cal Coll ege, Gaya in Decenber, 1975 and he
joined his post as Professor of Surgery on 27th Decenber,
1975. The letter of appoi ntnent which set out the terns and
conditions of service provided that the appointment woul d be
subject to such regulations as mght be in force fromtine
to tinme in the Magadh University to which the Magadh Medica
College was affiliated. These regul ations provided that the
age of superannuation shall be 62 years, and, therefore, the
1st respondent was entitled to continue as Professor of
Surgery until ~ he reached the age of 62 years. But in or
about the middle of 1976 a drastic change took place, as the
Bi har Private Medi cal Colleges (Taking of Managenent)
O di nance, 1976 (hereinafter referred to at the O dinance)
was promul gated by the Governor of Bihar authorising the
State Gover nnment by a notification to take over the
managenent of any private Medical College and to exercise
such functions of nmanagenment in regard to such College as
m ght be a specified in the notification. Pursuant to the
Ordinance a notification was issued by the State CGovernnent
taking over the nanagenent of the Magadh Medical College
with effect from 1st July, ~ 1978. The ordinance was
subsequently replaced by the Bihar Private Medical Coll eges
(Taking Over) Act, 1978 (hereinafter referred to as the
Act). Section 3 of the Act provided for ~taking over of
private Medical Colleges and it read as follows:

"3(1). The State Governnment~ may, by a notified

order and fromthe date nentioned therein, take over a

Col | ege and the managenent ‘and control thereof shal

thereupon be exercised by the State Governnment in such

manner as nmay be laid down in the said O der
335
(2) Al the assets and properties of the College
and the College body whether novable or imovable

i ncl udi ng | ands, bui | di ngs wor kshops, st ores,

i nstrunments, nachinery, vehicles, cash bal ance, reserve

fund, investments, taxes, furniture .and others shall

on the date of take over, stand transferred to and
vested in, and be deemed to have cone into the
possessi on of the State Governnent;

(3) All the liabilities and obligations of the

Col | ege under any agreement or contract entered into

bona fide before the date of taking over shall devolve

and shall be deemed to have devolved on the  State

Gover nnent . "

Section 6 dealt with the determ nation of terns of teaching

staff and other enpl oyees of the Medical College taken over

by the State Governnent and since the controversy in the

present case has turned alnpst entirely upon the true

nmeani ng and effect of the provisions of this section, it
woul d be convenient to set it out in full

"6. Determnation of terns of the teaching staff

and ot her enpl oyees of the College-(1) As fromthe date

of the notified order, all the staff enployed in the

Col I ege shall cease to be the enpl oyees of the Coll ege

body:

Provided that they shall continue to serve the
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College on an ad hoc basis till a decision under sub-
section (3) and (4) is taken by the State CGovernnent.
(2) The State Government will set up one or nore
Conmittee of experts and know edgeabl e persons which
will examne the bio data of each nenber of the
teaching staff and ascertain whet her appoi nt nent
pronotion or confirmation was nmde in accordance with
the University Regulations and in keeping wth the
guidelines laid down by the Medical Council of India
and taking into consideration all other relevant
materials including length of service in the Coll ege,
and submit its report to the State CGovernnent.

(3) The State Governnment on receipt of the report
of the Committee or Committees, as the case nmay be,
will decide in respect of each nmenber of teaching staff
on the merits of each case, whether to absorb himin
Gover nment

336
service or whether to terminate his service or to allow
himto~ continue on an ad hoc basis for a fixed termor
on contract and shall, where necessary redetermine the
rank, pay, allowances and other conditions of service.

(4) The State CGovernnent shall simlarly determ ne
the term of appoi ntment and ot her conditions of service
of other categories of staff of the College on the
basis of facts to be ascertained either by a Cormittee
or by an officer entrusted wth the task and the
provi sions of \ sub-section (2) ~and (3)  shall apply
mut andis to such cases.

It appears that pursuant to -section 3 of the Act a
notification was issued by the State Governnent taking over
the Magadh Medical College with the result ‘that the
managenent and control of the Magadh Medi cal Col | ege becane
exercisable by the State Governnent and all the assets and
properties of the Magadh Medical College stood transferred
to and became vested in the State Government and all its
liabilities and obligations also devolved on the State
CGovernment. The State Governnent  thereafter appointed a
Conmittee called the Screening Comrttee under sub-section
(2) of section 6 and the Screening Conmittee nade a report
whi ch contained inter alia the foll owi ng recomrendati ons:

(a) Al teachers beyond the age of 58 years may
be retired subject to reappointment if there
are no qualified substitutes. This should
apply to all State Medical Colleges and the
re-enpl oynent may be nade up to maxi mum of 62
years of age

(b) In no case service of teachers who have
already attained the age of 62 years be
ret ai ned.

The State Governnent on the basis of this reconmendation
issued a circular letter dated 3rd Septenber, 1980 addressed
to the Principals of various Medical Colleges taken over by
the State Government which included the Magadh Medical
Col l ege, advising the Principals that "services of all the
Directly appointed teachers in the Medical Colleges who have
attained the age of 62 years or nore than 58 years but |ess
than 62 years be termnated after giving themone nonth’s
notice." Now the |Ist respondent had al ready attained

337

the age of 58 years and the Principal of the Magadh Medica
Col I ege, therefore, addressed a letter dated 11th Septenber,
1980 to the 1st respondent inform ng himthat since his age
was more than 58 years, his service was being terninated
after 30 days from the date of issue of that letter as per
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the order of the State Government. The result was that by
virtue of this letter addressed by the Principal to the 1st
respondent, the service of the 1lst respondent was terninated
with effect from 10th October, 1980.

The first respondent thereupon filed a wit petition in
the Hgh Court of Patna challenging the term nation of his
service by the Principal of the Magadh Medi cal Coll ege and
claimng a declaration that he is entitled to continue in
service until he reaches the age of 62 years. The Hi gh Court
of Patna upheld the contention of the first respondent, and
took the view that by virtue of subsection (3) of section 3,
the obligation to continue the first respondent in service
upto the age of 62 years devolved on the State Governnent on
the taking over of the Magadh Medical College under sub-
section (1) of section 3 and the State Governnment had no
power under sub-section (3) of section 6 to terminate the
service of the first respondent prior to his reaching the
age of ~superannuation and the term nation of his service by
the Principal ~ of NMagadh Medical College was therefore,
invalid. The wit petition filed by the first respondent was
accordingly allowed and a~ wit  was issued quashing and
setting aside the termination of service of the first
respondent and declaring that he is entitled to continue in
service until he reaches the age of 62 years. The State of
Bi har thereupon preferred the present appeal after obtaining
special leave fromthis Court.

We are of the viewthat it is inpossible to sustain the
judgrment of the High Court. It proceeds upon a conplete ms-
apprehensi on of the true meaning and effect of the rel evant
provisions of sections 3 and 6 of the Act. Sub-section (1)
of section 3 provides for taking over of private nedica
colleges and by virtue of the notification’issued by the
State CGovernment under that provision, the Mgadh Medica
Col  ege was taken over by the State Government and its
managenent and control becanme “exercisable by the State
Governnment. Whatever assets and properties appertained to
the Magadh Medical College becane vested in the State
Covernment under sub-section (2) of section 3. Section 3

sub-section (3) provi ded for devol ution of al'l the
liabilities and obligations of Magadh
338

Medi cal College on the State Government —and therefore, if
sub-section (3) were the only provision in the statute, it
woul d have been possible for the first respondent to contend
that by virtue of the contract contained.in his |letter of
appoi ntnent, he was entitled to continue ‘in service unti

the age of 62 years and this obligation of the Magadh
Medi cal College devolved on the State Government.. But
section 6 dealt specifically with the subj ect of
determ nation of terns of the teaching staff and / other
enpl oyees of the Magadh Medical College and if this specia
enact ment contai ned any provision relating to ternination of
service of the first respondent, it woul d obviously prevai

over the general provision enacted in sub-section (3)  of
section 3. Now sub-section (1) of section 6 provided in
clear and explicit terns that as from the date of the
notification issued under sub-section (1) of section 3 "al

the staff enployed in the college shall cease to be
enpl oyees of the College body." The direct effect of this
provision was that the first respondent ceased to be the
enpl oyee of the owners of the Magadh Medical College. The
proviso to sub-section (1) of section 6 proceeded to declare
that the staff enployed in the College "shall continue to
serve the College on an ad hoc basis till a decision under
sub-sections 3 and 4 is taken by the State CGovernment." The
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first respondent, therefore, continued to serve the Magadh
Medi cal Col | ege on an adhoc basis fromand after the date of
the notification under sub-sec. (1) of section 3. The result
was that the contract of the first respondent wth the
owners of the Magadh Medical College wunder the letter of
appoi ntnent given to him did not devolve on the State
Government but came to an end and the first respondent
becamre an enployee of the State Governnent on an ad hoc
basis. The first respondent <could not thereafter contend
that he was entitled to continue in service until he reaches
the age of 62 years. That would be directly contradictory of
the position that he continued to serve the State Gover nnment
on an ad hoc basis. It is elementary that when a person is
appointed on an ad hoc basis, his tenure is precarious and
he cannot claimto continue in service until the age of
super annuati on.

Now the State Covernment -~ appointed a Conmittee called
the Screening Committee under sub-section (2) of section 6
and the Screening Committee recommended that all teachers
beyond the “age of 58 years nay ‘be retired subject to
reappoi ntnent,if there are no qualified substitutes. The
argument of the first respondent which appealed to the High
Court was that the Screening Conmittee had no power under
sub-section (2) of section 6 to nake a reconmenda-
339
tionin regard to the age of superannuation of the teaching
staff of the Medical College taken over by the State
Government. This argunent is, in our opinion, fallacious, in
as much as it is based on reading of sub-section (2) of
section 6 as if it stood alone and does not take into
account the effect of sub-section (3) uponit, Subsec.(2) of
section 6 undoubtly provides that the Commttee of Experts
appoi nted under that provision will exam ne the bio-data of
each nmenber of the staff and ascertai n whether appointnent,
promotion or confirmation of ~such person was nade in
accordance with the University Regulations and in keeping
with the guidelines laid down by the Medical Council of
India and wll also take into consideration all / other
rel evant material including | ength of service inthe college
and subnmit its report to the State Government. But it is
clear from sub-section (2) of section 6 that the Comm ttee
of Experts appointed under sub-section (2) of that section
can al so mmke recomendations in regard to "the rank, pay,
al  owances and other conditions of service" of the teaching
staff. It was therefore, not beyond the conpetence of the
Screening Committee to nake recomendations in regard to the
age of superannuation of the teaching staff of the Medica
Col | eges taken over by the State Governnment. But, even if we
are wong in taking this view, it is clear that under sub-
section (3) of section 6 the State Governnent had power to
redeterm ne "the rank, pay, allowances and other conditions
of service" of the teaching staff and "other conditions of
service" would include the age of superannuation. The State
Government was therefore, clearly wthinits power under
sub-section (3) of section 6 to redetermne the age of
superannuation and provide that the services of all teachers
in the Medical Colleges taken over by the State Governnent
shall be terminated after giving themone nonth notice, if
they have attained the age of 62 years or nore than 58
years, but less than 62 years. Cbviously, when a menber of
the teaching staff becones an enployee of the State
CGovernment, he would be governed by the sanme age of
superannuation which is applicable to other governnents
servants, nanmely, 58 years and it was for this reason that
the State Government redeterm ned the age of superannuation
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of the teaching staff of the Medical Colleges taken over by
it at 58 years and directed that the services of those who
have attai ned the age of 58 years should be termnated
after giving one nonth’s notice. W nmay point out that,
quite apart fromthe power expressly conferred under sub-
section (3) of section 6, the State CGovernnent woul d have
power to termnate the services of any person enployed on an
ad hoc basis. The term nation of service

340

of the first respondent was therefore, perfectly valid and
the High Court was in error in granting relief to the first
respondent .

We accordingly allow the appeal, set aside the order
passed by the H gh Court and dismss the wit petition of
the first respondent. Having regard to the fact that the
first respondent is nerely a teacher in a Medical Coll ege,

we direct that there wll be no order as to costs
t hr oughout..
S. R Appeal all owed.
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