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PETI TI ONER
Bl SHAMBER DASS KOHLI (DEAD) BY LRS.

Vs.

RESPONDENT:
SMI.  SATYA BHALLA

DATE OF JUDGVENT12/01/1993

BENCH:
VERMA, JAGDI SH SARAN (J)
BENCH:

VERMA, JAGDI SH SARAN (J)
YOGESHWAR DAYAL (J)
VENKATACHALA N. (J)

Cl TATI ON
1993 SCR’ (1) 171 1993 SCC. (1) 566
JT 1993 (1) 123 1993 SCALE (1)105
ACT:
East Punjab Urban  Rent” Restriction Act, 1940- - Secti on

13(2) (i) (b)--Eviction on the ground of change of
user - - Whet her proper.

East Punjab Urban Rent Restriction Act, 1940--Sections 2(g),
2(h)--"Resi denti al bui I ding™, " Schedul ed
bui | di ng"- - Constructi on.

HEADNOTE

The suit premises was |let out by the appellant landlord to
the respondent on a monthly rent of " Rs. 550 solely for
residential purpose. In a part of the premses, the
respondent’s husband, a | awyer established his office and
started using the same for that purpose.

Teh appellant-landlord riled a petition before the Rent
Control I er seeking eviction of the respondent-tenant-.

The Rent Controller made an order —of eviction of the
respondent tenant on the ground of change —of user under
section 13(2) (Il1) (b), of the East Punjab Uban Rent
Restriction Act, 1940.

The tenant’s appeal was dismssed by the appel | ate
authority, against which a revision to the Hgh Court was
preferred.

The Single Judge of the High Court allowed the revision and
set aside the eviction order, holding that the building |et
out as a 'residential building becane a 'schedul ed buil ding

by use of a part thereof as lawer’'s office by the tenants
husband; and therefore, the ground of eviction was not
avai |l abl e.

Hence this appeal by the landlord by special | eave,
contending that the ground of change of user contained in
section 13(2) (Il) (b) was clearly nade out fromthe facts
and the H gh Court erred In setting aside the order of
evi ction.

172

The respondent-tenant subnmitted that the | andl ord waived the
ground of change of user by acqui escence to use of a part of
the premises as |awer’'s office; that the ground in section
13(2)(ii)(b) was not avail able unless the change of user was
of substantial, if not the entire building and, therefore,
mere use of a small part of the residential building as
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| awyer’s office does not constitute such change.

Al'l owi ng the appeal of the landlord, this court,

HELD : 1.01. Use of the building for a purpose other than
that for which it was | eased, without the witten consent of
the landlord is a ground of eviction. |Ile object dearly is
that the parties nmust remain bound by the terns on which the
building is let out, including the condition relating to Its
use for the purpose for which it was |eased. In other
wor ds, breach of the covenant regarding the kind of user of
the building let out is the ground of eviction contained in
section 13(2) (ii) (b) of the East Punjab Uban Rent
Restriction Act. [177A-B]

1.02. If the change in user of the building is of the
kind that it nakes the residential building let out for
resi dential purpose al one change its character and becone a
"schedul ed building as defined in section 2(h) of the Act
without the witten consent of-the landlord, the ground of
eviction under section 13(2) (ii) (b) is made out. [177C

1. 03. This test is fully satisfied In the present case
and the order of eviction was nade by the Rent Controller
and affirned by the appellate authority on this basis. The
Hi gh Court misconstrued the provisions to take the contrary
view [177D

Telu Ram v. Om Parkash Garg 1971 RCJ 1, approved.

Sant Ram v. Rajinder Lal and Os., 1978 (2) RCR 601; Dr.
Sewa Singh v. Snmt. /Ravinder Kaur and another, [1971] 2 SCC
981, distingui shed.

2.01. Even though a ’'schedul ed building continues to be
a residential building as defined in section 2(g), a
residential building of which even a part is used for a
schedul ed purpose, becones and is called a ' schedul e
buil ding when wuser of the building is significant —or the
criterion. [176F]

2.02 Where wuser of a building is of significance, a
distinction is nmade In the Act between a residentia

bui | di ng which is not a schedul ed buil ding and

173

that which is a schedul ed building. This is so in‘'section 4
of the Act dealing with determ nation of fair rent wherein
fixation of rent is nade on the basis of user and for that
purpose a 'scheduled building’ is treated differently froma
residential building which is not a scheduled building.
[176(Q

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 5434 of 1985.
From the Judgnent and Order dated 11.8.1987 of the Punjab
and Haryana Hi gh Court in Cvil Revision No. 1048 of 1986,
A. K Gupta for the Appellants.

Vi kram Mahajan, Gopi Chand and K K  CGupta for t he
Respondent .

The Judgrment of the Court was delivered by

VERMA, J. The suit prem ses in Chandigarh was |let out by the
appel l ant to the respondent, Snt. Satya Bhalla on 1.11.1974
on a monthly rent of Rs. 550 solely for residential purpose.
However, the respondent’s husband, a | awyer established his
office in a part of the suit prem ses and started using the
same for that purpose. The appellant-landlord filed a
petition before the Rent Controller in February, 1983
seeking eviction of the respondent-tenant on several grounds
i ncluding the ground contained in section 13(2) (ii) (b) of
the East Punjab Urban Rent Restriction Act, 1949 i.e. the
use of the building for a purpose other than that for which
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it was |eased. The Rent Controller nade an order of
eviction of the respondent-tenant on the ground of change of
user contained in section 13(2)(ii) (b). The tenant’s

appeal was dismissed by the appellate authority which
affirmed the order of eviction nmade by the Rent Controller
A further revision to the H gh Court has been all owed by the
| earned single Judge and the order of eviction has been set
aside. The Hi gh Court has held that the building let out as
a 'residential building becane a 'schedul ed buil ding by use
of a part thereof as lawer’'s office by the tenant’s
husband; and therefore, the ground of eviction was not
avai |l abl e. The order of eviction made in the landlord s
favour was, therefore, set aside. Hence this appeal by the
| andl ord by special |eave.
The Ilearned counsel for the appellant contended that the
ground of change of user contained in section 13(2) (ii) (b)
is clearly nade out fromthe facts and the H gh Court has
erred in setting aside the order of eviction
174
In reply Shri V.C.  WMhajan, |earned counsel for t he
respondent-tenant, advanced several argunments. He submitted
that the | andl ord had waived the ground of change of user by
acqui escence to use of a part of the prenmises as |awer’s
of fice. Hi s next submission is that the ground in section
13(3) (ii) (b) is not available unless the change of user is
of substantial if not the entire building ‘and, therefore,
nere use of a small part of the residential building as
lawer’s office does not constitute such change, |earned
counsel also submitted that this'is not a fit case for
interference with the H gh Court’s order under Article 136
of the Constitution.
Havi ng heard both sides, we are satisfied that this appea
has to be allowed. The High Court’s interference in
revision with the order of eviction mde by the Rent
Controller and affirmed by the appellate authority, was
whol I'y unjustified.
There is no merit in Shri Mhajan’s argunment of waiver or
acqui escence by the landlord. Before the Rent Controller
the tenant had pl eaded estoppel against the |landlord, which
after due consideration was rightly rejected by the Rent
Controller. That finding of the Rent Controller was not
assailed by the tenant either before the appellate authority
or in the Hgh GCourt. On nerits also, this plea is
untenabl e since no such conduct of the landlord is shown.
The argunent is, therefore, rejected. W also do not~ find
any substance in the contention that interference under
Article 136 is not warranted, in case it is found that the
Hi gh Court set aside the order of eviction on a
m sconstruction of the |aw applicable in the present = case.
The only question, therefore, is whether on the proved
facts, no longer in controversy, the ground in section 13(2)
(ii) (b) is nade out.
The material provisions in the East Punjab Uban Rent
Restrictions Act, 1949 wth reference to whi ch the
contention of Shri Mahajan has to be considered, are the
fol |l owi ng

"2, Definitions....................

(a) "bui l di ng’ means any buil ding or part of

a building let for any purpose whether being

actual ly used for that purpose or not ,

including any |I|and, godowns, outhouses, or

furniture let therewith but does not include a

roomin a hotel, hostel or

175

boar di ng house;
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XXX XXX XXX
(d) 'non-residenti al bui | di ng" neans a
bui | di ng bei ng used solely for the purpose of
busi ness or trade:

Provided that residence in a building only for
the purpose of guarding it shall not be deemed
to convert a "non residential’ building’ to a
"residential building":

XXX XXX XXX
(9) "residential bui I di ng" neans any
bui I di ng which is not a non-residentia
bui I di ng;

(h) "schedul ed buil ding" neans a residentia

building which is being used by a person
engaged in one or more of the professions
specified inthe Schedule to this act, partly
for his business and partly for his residence;
XXX XXX XXX
13. Eviction of tenant (1) A tenant in
possession of a building or rented land shal
not be evicted therefromin execution of a
decree passed before or after the

of thi's Act or otherw se and whet her before or
after the termnation of the tenancy, except
in accordance with the provisions of this sec-
tion,

(2) A landl ord who seeks to evict his tenant
shal | ‘apply to the Controller for a direction

in that behalf: 1f the Controller, after
giving the tenant a reasonable opportunity of
showi ng cause against the _applicant, is
satisfied

(ii) that the tenant has after t he
commencenent of this Act without the witten
consent of the landlord -
(a) transferred hi's right under the | ease or
sublet the entire building or rented land or
any portion thereof; or
176
(b) used the building or rented land for a
purpose other than that for —which it was
| eased, or
the Controller may nake an order directingthe
tenant to put the landlord in possession of
the building or rented land and if t he
Controller is not so satisfied he shall make
an order rejecting the application
Provided that the Controller nay  give / 'the
tenant a reasonable tinme for putting the
landlord in possession of the building or
rented | and and may extend such tine so as not
to exceed three nonths in the aggregate.”
Shri  Mahaj an contended that to constitute the ground under
section 13(2) (ii) (b), the change in user should be in
respect of at |east a substantial part of the building if
not the entire building. The conparison of sub-clause (b)
with sub-clause (a) shows that the omission of the word
"entire’ before the word ’'building in sub-clause (b) when
the word "entire’ has been used before the word ’building
in sub-clause (a) 1is deliberate. For this reason, the
change in user of the building required to constitute the
ground wunder sub-clause (b) need not be of the entire
building, the word "entire’ being deliberately omitted in
sub-clause (b). Faced with this difficulty, Shri Mhajan

comrencenen
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submitted that the change of user should be of a substantia
part of the building let out even though not of the entire
bui | di ng. This argunment al so cannot be accepted in this
context. The definitions in section 2 of the Act show that
even though a ’'scheduled building’” continues to be a
resi denti al building as defined in section 2(9), a
residential building of which even a part is used for a
schedul ed purpose, becones and is called a 'scheduled
buil ding’ when user of the building is significant or the
criterion. Thus, where wuser of a building is of
significance, a distinction is made in the Act between
residential building which is not a schedul ed building and
that which is a schedul ed building. This is so in section 4
of the Act dealing with determ nation of fair rent wherein
fixation of rent is nade on the basis of user and for that
purpose a 'schedul ed building  is treated differently froma
residential building which is .not a scheduled building.
Sane is the positionwith regard to the ground of eviction
contained in-section 13(2) (ii) (b) wherein change in user
of the buildingis alone significant for constituting the
ground.
177
Accordingly, wuse of the building for a purpose other than
that for which it was | eased, without the witten consent of
the landlord is a ground of eviction. The object clearly is
that the parties nust renain bound by the terns on which the
building is let out, including the condition relating to its
use for the purpose for which it was leased.|n other words,
breach of the covenant regarding the kind of user of the
building let out is the groundof eviction contained in
section 13(2) (ii) (b).
It is clear that if the change in user of the building is of
the kind that it nmakes the residential building | et out for
resi dential purpose al one change its character and becone a
"schedul ed building as definedin section 2(h) of the Act
without the witten consent of thelandlord, the ground of
evi ction under section 13(2) (ii) ((b) is nade out.
This test 1is fully satisfied in the present case’ and the
order of eviction was nade by the Rent Controller and
affirmed by the appellate authority on this basis:. " The
H gh Court misconstrued the provisions to take the contrary
Vi ew.
A Division Bench of the Punjab and Haryana H gh Court in
Telu Ramv. Om Parkash Garg 1971 RCJ 1 while dealing with
section 13(i) (ii) (b) at the Act nmentioned one of its
conclusion in para 21 as under

"(b) that if the result of the use of even a

small portion of a building is such that the
category of the premses is changed  from
residential, non-residential and schedul ed,

and it becones a category different from the

one for which the sane had been let, the

cl ause woul d be attracted;"
This is how this provision appears to have been understood
at least eversince than and the people in the State have
arranged their affairs on that basis. Apart fromthe fact
that this view comends to us as the correct view, the
desirability of continuing the settled viewis also a reason
inits favour.
Shri Mahajan referred to the decision of this Court in Sant
Ramv. Rajinder Lal and Os., 1978(2) RCR 601. That case is
di stingui shable. 1In that decision the purpose of the |ease
was not spelt out precisely while letting out a snal
prem ses to a cobbler for his business where he sonetines
stayed overnight after the day’s work while he went to his
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home on
178
hol i days. It was on these facts that the tenant staying

overni ght in the shop on sone working days was not found to
constitute the ground of change of user under section 13(2)
(ii) (b) of the Act. That decision does not assist the
respondent tenant in this case.

Ref erence was al so nade to Dr. Sewa Singh v. Sm. Ravi nder
Kaur and another, [1971] '3 SCC 981. That judgnent did not
consider this question as it was not raised. The ground

therein was that the H gh Court was not justified in taking
the viewin revision for the first time that the user of a
part of the prem ses for a particular purpose was casual
No doubt, the user of a part of the residential building for
the profession of a nedical practitioner was involved and
the definition of 'scheduled building” in section 2(h) of
the Act was referred, but this point was neither raised nor
consi der ed. The decision in Dr. Sewa Singh cannot be
treated as an-authority for the view that change of user of
a part of aresidential building |et out for use solely as a
resi dence, for a scheduled purpose wthout the witten
consent of the |andl ord does not constitute the ground for
eviction under section 13(2) (ii) (b) or that the ground of
evi cti on based on personal need of the landlord contained in
section 13(3) (i) /(a) is not available tothe landlord for
that reason. |If the logical inference fromDr. Sewa Singh
appears to be that, then, with respect, we are unable to
agree with the sane.

As a result of the above discussion, this appeal is allowed
and the inpugned order passed by the H gh Court is set aside
resulting in restoration of the order of eviction nade by
the Rent Controller and affirned by the appellate authority.

The respondent wll also pay cost to - the appel | ant .
Counsel s fee Rs. 3,000.
V.P.R Appeal al | owed.
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