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SANTOSH HEGDE, J.

Heard | earned counsel for the parties.
Leave granted.

Appel lants in this case are husband and w fe and were

accused by their daughter-in-law of offences punishable

under Sections 504, 498A and 406 of the Indian Penal Code

and Sections 3 / 4 of the Dowy Prohibition Act. Their
application, filed under Section 438 of the Crl. P.C. for grant
of anticipatory bail has been rejected by the H gh Court of
Judi cature at Patna. The said order is under challenge in this
Appeal . Wen this matter canme up for prelinmnary hearing

of 19th May, 2003, we issued noticeto the respondents and

al so made an interimorder not to arrest the appellants in the
neantime. Today after hearing the parties on facts, we are
inclined to grant anticipatory bail to the appel lants.

Shri B.B. Singh, |earned counsel appearing for the
respondent - St ate, however, raised a | egal objection. H's
contention was that since the Court of first instance has taken
cogni zance of the offence in question, Section 438 of t he
Crl. P.C. cannot be used for granting anticipatory bail even
by this Court and the only renedy available to the appellants
is to approach the trial court and surrender, thereafter apply
for regular bail under section 439 of the Crl. P.C. In support
of this contention the | earned counsel relied on the judgnent
of this Court in the case of Sal auddi n Abdul sanad Shai'kh vs.
State of Maharashtra (1996 (1) SCC 667).

If the argunments of the |earned counsel for the
respondent - State is to be accepted then in each and every
case, where a conplaint is made of an non-bail abl e offence
and cogni zance is taken by the conpetent court then every
court under the Code including this court would be denuded
of its power to grant anticipatory bail under Section 438 of
the &r. P.C
We do not think that was the intention of the |egislature
when it incorporated Section 438 in the Crl.P.C. which reads
t hus :

"When any person has reason to
bel i eve that he may be arrested on an
accusation of having conmitted a non-
bai | abl e of fence, he may apply to the
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Hi gh Court or the Court of Session for
direction under this section; and that
Court may, if it thinks fit, direct that in
t he event of such arrest he shall be

rel eased on bail."

Fromthe perusal of this part of Section 438 of the Crl.
P.C., we find no restriction in regard to exercise of this power
in a suitable case either by the Court of Sessions, H gh Court
or this Court even when cogni zance is taken or charge sheet
is filed. The object of Section 438 is to prevent undue
harassment of the accused persons by pre-trial arrest and
detention. The fact, that a Court has either taken cogni zance
of the conplaint or the investigating agency has filed a
chargesheet, would not by itself, in our opinion, prevent the
concerned courts fromgranting anticipatory bail in
appropriate cases.  The gravity of the offence is an inportant
factor to be taken into consideration while granting such
anticipatory bail so also the need for custodial interrogation
but these are only factors that nust be borne in mnd by the
concerned courts while entertaining a petition for grant of
anticipatory bail and the fact of taking cognizance or filing of
charge sheet cannot by thensel ves be construed as a
prohi bi ti on agai nst ‘the grant of anticipatory bail. 1In our
opi nion, the courts i.e. the Court of Sessions, Hi gh Court or
this Court has the necessary power vested in themto grant
anticipatory bail in non-bail able offences under Section 438
of the Crl. P.C. even when cogni zance i s taken or charge
sheet is filed provided the facts of the case require the Court
to do so.
The | earned counsel, as stated above, has relied on the
j udgenent of this Court referred to herein above. ln that case
i.e. nanely Sal auddi n Abdul samad Shaikh , a three-Judge
Bench of this Court stated thus :
"When the Court of Session or the
H gh Court is granting anticipatory bail, it
is granted at a stage when the investigation
is inconplete and, therefore, it is not
i nformed about the nature of evidence
agai nst the alleged offender. It is,
therefore, necessary that such anticipatory
bail orders should be of a limted duration
only and ordinarily on the expiry of that
duration or extended duration, the court
granting anticipatory bail should |leave it to
the regular court to deal with the matter on
an appreciation of evidence placed before
it after the investigation has nade progress
or the charge sheet is submtted.

Odinarily the court granting

anticipatory bail should not substitute itself
for the original court which is expected to
deal with the offence. It is that court

whi ch has then to consider whether, having
regard to the material placed before it, the
accused person is entitled to bail."

From a careful reading of the said judgnent we do not
find any restriction or absolute bar on the concerned Court
granting anticipatory bail even in cases where either
cogni zance has been taken or a chagesheet has been filed.
This judgnent only | ays down a guideline that while
considering the prina facie case agai nst an accused the
factum of cogni zance havi ng been taken and the | aying of
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chargesheet woul d be of sonme assistance for comng to the
concl usi on whether the claimant for an anticipatory bail is
entitled for such bail or not. This is clear fromthe foll ow ng
observations of the Court in the above case:

"It is, therefore, necessary that such

anticipatory bail orders should be of

limted duration only and ordinarily on the

expiry of the duration or extended

duration, Court, granting anticipatory bail

should leave it to the regular court to dea

with the matter on an appreciation of

evi dence placed before it after the

i nvestigation has nmde progress or

chargesheet is submtted.”

From t he above observations, we are unable to read any
restriction on the power of the courts enpowered to grant
anticipatory bail under Section 438 of the Crl. P.C.

We respectfully agree with the observations of this
Court in the said case that the duration of anticipatory bai
should be normally limtedtill the trial court has the
necessary material before it to pass such orders and it thinks
fit on the material available before it. That is only a
restriction in regard to bl anket anticipatory bail for an
unspeci fied period, This judgnment in our opinion does not
support the extrene argunent addressed on behal f of the
| earned counsel for the respondent-State that the courts
specified in Section 438 of the Gl P.C. are denuded of their
power under the said Section where either the cognizance is
taken by the concerned court or charge sheet is filed before
the appropriate Court. As stated above this would only
amount to defeat the very object for which Section 438 was
introduced in the Crl.P.C. in the year 1973.
As observed above and havi ng heard the | earned
counsel for the parties, we are of the considered opinion that

the appellants in this case should be released on bail, in the
event of their being arrested, on'their furnishing a self bond
each for a sumof Rs.5,000/- and a surety to the [Iike sum

The appel |l ants shall abide by the conditions enunerated in
Section 438 of the Code.




