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PETI TI ONER
SH V SAGAR Tl WARI

Vs.

RESPONDENT:
UNION CF I NDIA & ORS

DATE OF JUDGVENT: 08/ 11/ 1996

BENCH
KULDI P SI NGH, B.L. HANSARI A

ACT:

HEADNOTE

JUDGVENT:
ORDER

One of the issues for consideration before this Court
in this public interest petitionis  the validity of the
allotrments of 52 shops/stalls nmade by Smt. Shiela Kaul the
then mnister for Housing | and Urban devel opnent,  Gover nnent
of India.

Wiile nonitoring this case, this court has passed
various interimorders fromtime to time. It would be usefu
to quote three such orders. The relevant part of the order
dated April 17, 1996 is as under

"The material placed before us inter alia, discloses
that 41 shops\stalls allotted onJuly 3, 1995 were in tota
contravention of the rul es/policy approved situated in Lodh
Road Conplex - | & Il. Hanuman Road Market. Baba ~Kharak
Singh Marg market, DI Z area Market, and Pl easure Garden near
Laj pat Nagar Market. The material on the record further
shows that the said 43 shops/stalls were allotted by Snt
shiela Kaul wthout issuing any public notice/inviting
applications from the eligible persons which was  in
violation of the policy fornulated by her on Decenber 26,
1994. The material also discloses that orders of all otnent
in respect of said 41 shops/stalls were passed by Snt
Shiela Kaul on June 7, 1995 (5 shops and 36 stalls). The
material further discloses that all the six shops have been
allotted by her to her own relations/enployees/donestic
servants of her famly nenbers and family friends.. She has
allotted two shops to her two grand-sons, one shop to the
mai d servant of her son. Shri Vikram Kaul, who is residing
i n Dubai. One shop to Handl oom Manager of the firm owned by
her son-in-law and another shop to a close friend. One shop
has been allotted to the nephew of her mnister of state,
Shri P.K.  Thungon. It is further on the record that while
maki ng allotnents in respect of stalls she has allotted nost
of the stalls to the relations, friends of her persona
staff and officials of Directorate of Estate. The details
and the nanes of Estate. The details and the nanmes of
allottees and their relationship have also been placed on
the record."

The relevant part of the order dated July 19, 1996 is
as under:
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"M. N N Singh, Superintendent of Police, CBlI, New
Del hi has placed on record interimreport No. 3 dated June
17, 1996 and Interim Report No. 4 dated July separate
prelimnary enquiry was registered against Snt. Shiela Kau
and others in the matters of allotment of shops/stalls made
by her on June 7,1996 and July 3, 1995 in favour of her
close relations/friends of her personal Estate. According to
the report, t he prelimnary enquiry, prima facie,
establishes that Snt. Shiela Kaul had abused her officia
position as the Mnister for Urban Devel opnent and she had
entered into a crimnal conspiracy with sone of the
acquai ntances and her personal staff, pursuant to which she
in abuse of her official position nmade these allotnments and
caused wrongful loss to the Governnent by effecting
all otments on econom cal |icence fees basis w thout inviting
any tender or by issuing public notice for inviting the
response from thegeneral public fromthe point of view of
ear ni ng maxi mum- revenue for the Government. A regular case
under Section 120-B, 420, 468/471 |1 PC and Section 13(2) read
with 13(1) (d) of the Prevention of Corruption Act, 1988,
has been registered agai nst Shiela Kaul and her additiona
Private Secretary Rajan S. Lala and others.

The order dated Septenber 6, 1996 to the extent
rel evant is as under

"Pursuant to 'this Court‘s order dated July 19, 1996,
the Director of Estates has filed its report along with an
affidavit regarding the shops and stalls allotted by Snt
Shiela Kaul. It is 'stated that from 1992 onwards 52 shops
have ben sanctioned by the then Mnister for U ban
Devel opment (Snt. Shiela Kaul) ~out of which 7 shops were
allotted by Snt. Shiela Kaul before she hersel f had approved
the policy in 1994 for disposal of the shops on tender
basis. It is further stated in the affidavit that 45 shops
were allotted by Smt. Shiela Kaul after 1994 in violation of
the policy framed by the Mnistry.

The gist of the objections filed by the  various
all ottees have been enclosed along with the affidavit.
Before any action is taken, we consider it appropriate to
give an opportunity of hearing to all these persons. W,
therefore, direct the Director of _estates to issue
i ndi vidual notices to these 42 persons to be -personally
present in this Court or through their counsel to argue
their point of view in respect of their objections on 27th
Septenber, 1996 at 2 PM They shall show cause to this Court
why their allotnent be not cancelled and why they be not
burdened wi th danages."

This Court by the judgnent dated Cctober 11, 1996 has
cone to the conclusion that the allotnments of the said 52
shops/stalls nade by Snt. Shiela Kaul were  arbitrary,
di scrimnatory, unconstitutional and as such were liable to
be quashed. This Court quashed the said allotnments on the
foll owi ng reasoni ng:

"The CBI has since inquired into the matter in sone
detail and has by now submitted 4 InterimReports. According
to the CBl, orders of allotnent in respect of the
shops/stalls in question were passed by Sm. Shiela Kaul
the then M nister of Urban Devel opnent and " all the 6 shops
have been allotted by her to her own
rel ati on/ enpl oyees/donestic servants of her famly menbers
and famly friends. She has allotted 2 shops to her 2
grandsons, one shop to the mmidservant of her shop to sh.
Vi kram Kaul who is residing in Dubai, one shop to handl oom
manager o the firmowned by her son-in-law and anot her shop
to a close friend. One shop has been allotted to the nephew
of the mnister of State, Sh. P.K Thungon. While making
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allotments in respect of stalls, she has allotted nost of
stalls to the relations/friends of her personal staff and
officials of Dte. of Estate." The CBI has al so reported that
Smt. Shiela Kaul had nmade ten different categories of
persons as the basis for deciding allotments, but even this
categorisation was not adhered to while making allotnents.
The further findi ngs ar e; (1) Many ot her
Organi sati ons/ persons who had also applied for allotnment of
shops/stalls from time to tine were not considered for
allotment of shops/stalls to them: and (2) - "At the tinme
of discretionary allotments nade by Snt. Shiela Kaul in 1992
and 1994 persons who were relations of her personal staff
were considered and all otted shops...... "

Question is whether they were selected in accordance
with law, which aspect as its inportance because apparently
a large nunber of other persons could as well fall within
the categories in-question and had applied also? Fromthe
report of  the CBI it is clear that the allottees had been
sel ected, not by followi ng the tender system as required by
the policy ~of 1994, but because of their relationship with
the mnister —or her personal staff, or being enployees or
friends of such persons. If that be so, the allotnments were
whol Iy question is what is required to be done to undo the
wong and how the wrong doer is to be dealt with within the
paranmeters known to | aw. "

Finally in para 18 of the judgnment, this Court directed
as under :

Secondly, Snt. Shiela Kaul, “who was prima facie
personal |y responsible for the illegal allotnents, has to be
asked to show cause as to why damage shoul d not be awarded
agai nst her for her alleged msuse of power. So, a notice be
issued to her to show cause why she shoul d not be asked to
pay such sum as damages, for each of the illegal allotnents
made by her, as this Court woul d deem just and proper. The
cause would be shown wthin three weeks of the receipt of
this order.™

Pursuant to the above quoted directions, a show cause
notice was issued to Snt. Shiela Kaul. She has filed
affidavit in reply to the show cause noti ce.

Sm. Shiela Kaul was arrayed ass respondent in the wit
petition. This Court has been monitoring this case fora
period of about 2 years. Various interi morders were passed
fromtinme to tine. Despite anple opportunity available to
her Snt. Shiela Kaul did not choose to file any counter-
affidavit in this Court. Dr. Rajiv Dhawan,; |earned counse
appearing for Smt. Shiela Kaul has very fairly stated that
her client cannot take her case higher than what has ben
stated in the affidavit filed on behalf of ‘the Union of
India. The | earned counsel has relied upon para 6 & 7 of the
affidavit dated Septenber 6, 1996 filed by Harcharanjeet
Singh, Director of Estates, Mnistry of Urban Affairs and
Empl oynment. On behal f of Union of India. The said paras are
as under :

"6. That the Mnistry of W rks & Housing (renaned as
mnistry of Urban Affairs & Enpl oynent) on 24th March, 1979
had issued the policy to be adopted for devel oprment, and
construction of shopping centres in various Governnent
colonies in Delhi. A copy of the Ofice Menorandum i ssued in
this regard is given as Annexure-R-V. The salient features
of the policy are indicated as foll ows.

i) The shops under construction in convenient/loca
shopping centres in the sanctioned scheme would be sold by
auction by the Land & Development Oficer after fixing
m ninumreserve price in consultation wth the Finance
Di vi si on.
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ii) In respect of the shopping centres which are to be
constructed in various colonies the L & DO woul d auction the
sites for various purposes on perpetual |easehold basis.

iii) Such shops that are constructed multistorey
bui | di ngs woul d be taken in the books of Director of Estates
woul d all ot the sane on |icence, fee basis.

iv) Wiile the above was the general policy to be
adopted in future (after 24th March, 1979) exceptions nmay be
made if the circunmstances so warranted.

7. The records of the Director of Estates indicate
that after the issue of these instructions in March 1979,
the Ofice of L & D O has not been able to auction any shops
in any of the shopping centres in Governnent colonies,
despite the efforts nade by the Ofice of L & D O was
consi dered too high and no bidders cane forward for auction
of shops. At present, have been taken by various Mnisters
to allot the shops-on licence fee basis are with the Centra
Bur eau of \ Investigation. In the absence of records which
were not /the exact position in respect of each shop which
has been ' given on licence fee basis after the policy as
i ndi cated above cane into force. However, on the basis of
the individual files it is observed that in January, 1986, 5
shops were given on licence fee basis by the then shops were
allotted on licence fee basis by the then minister (Sn
Mohsi na Kidwai). Thereafter, from 1992 onwards 52 shops have
been sanctioned by the then mnister for Urban Devel opnent
(Snt Shiela Kaul) out of which 7 shops were allotted by Snt
Shiela Kaul before she herself had —approved the policy in
1994 for disposal of the shops on tender basis.

8. Break-up of = the shops allotted by Snt. Shiela
Kaul , the then Mnister during her tenure is as follows:

Shops allotted from 1992 to 1994

7
(Before the Policy of giving the
shops on tender basis was
approved).
Shops allotted after 1994 policy
45

was | aid down.
Shops not accepted by the allottees
9

The contents, quoted above, only give the factua
position pertaining to the allotnment of shops/stalls during
the period from 1979 onwards. It is further obvious that
Snt. Shiela Kaul herself franed the Policy in 1994 for
di sposal of the shops on tender basis but did not followthe
same. At this stage it would be instructive to quote the
expl anation given by Snt. Shiela Kaul in her affidavit in
reply to the show cause notice to the allegation that she
allotted shops to her two grand children, friends, and
rel ati ons:

“In any case, the allegations are wong in nateria
particulars in that-

In respect to the 2 shops to her grandsons, she was not
aware at that tinme because the nane in the list were Vivek
Kumar & Ashish Kumar and the addresses were of Del hi of
whi ch she was not aware. The shop allotted to nmaid servant
of her son Vikram Kaul, she was not aware of her nane and
addresses in the statenment given to her. She conmes froma
weaker section of society and cones under Schedul e Tribes.™"

W do not wish to comment except that we are at pains
to read the above quoted stand taken by a person who has
hel d high offices like Central M nister and Governor.

This Court in Comobn Cause A Regd. Society vs. Union of
India & Os. Wit Petition (C 26 of 1995 (Capt. Satish
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Sharma’ s case) decided on Novenber 4, 1996 relied upon this
Court’s judgnent in Nlabati Behera (Snt.) Alias Lalita
Behera Vs. State of Oissa and O's. 1993 (2) SCC 746. This
Court also referred to Rookes Vs. Barnard & O's. 1964 Appea
Cases 1129 and the judgnent of the Court of Appeal in A B.
and Ors. Vs. South West Water Services Ltd. 1993 Queen’s
Bench 507 and hel d as under:

"W are of the view that the legal position that
exenpl ary danages can be awarded in a case where the action
of a public servant is oppr essi ve, arbitrary or
unconstitutional is unexceptionable.”

Even in the judgnment dated October 11, 1996 by which
show cause notice was issued to Snt. Shiela Kaul, this Court
referred to various judgnents of different Courts from
different countries inthe world and has held that a public
servant is liable to exenplary danages for his acts which
are oppressive, arbitrary or unconstitutional

The question for consideration, however, is whether the
action of / Smt. Shiela Kaul, as discussed in detail in our
j udgrment ‘dated October 11, 1996 (relevant part quoted above)
and al so -in various interimorders quoted above, nmakes her
liable to pay exenpl ary danages. After gibing our thoughtfu
consideration to the material on record and in particular
the findings of thi's Court- quoted above- the answer has to
be in the affirmative: Sm. Shiela Kaul’''s action was wholly
arbitrary, malafide /and unconstitutional. This Court has
given clear finding in the judgnent/orders quoted above to
this effect. W, therefore, hold that Snt. Shiela Kaul is
liable to pay exenplary damages.

We have heard Dr.  Rajiv Dhawan, M. Kapil Sibal, M.
Al'taf Ahmad, |earned Additional Solicitor CGeneral and M.
Shiv Sagar Tiwari on the question of quantum Dr. Dhawan has
stated that Snt. Shi el a Kaul has followed the sanme Policy
whi ch was being followed by her predecessors in office. M.
Kapi| Sibal has contended that exenplary damages shoul d be
awarded for public injury caused as a result of arbitrary
exercise of power on the part of Snt. Shiela Kaul. He has,
however, contended that so far as the allotnments nade by her
are concerned, in the facts and circunstances of the case,
exenpl ary damages are not called for.. M. Sibal has based
his contention on the assunption that if the allotnments were
to be nmade to the persons bel onging to the weaker sections
of the society, then, there would not have nuch gainto the
State Exchequer. There is nothing on the record to show that
i f the allotments were to be made only to weaker sections
or to any category of persons. In any case Sm. Shiela Kau
did not followany Policy or criteria. Allotments we re
made by her in an arbitrary and illegal manner

W nmay nention that this Court in the order  dated
Noverber 4, 1996 concerning Capt. Satish Sharma awarded Rs.
50 lacs as damages for his actions which were arbitrary,
mal af i de and unconstituti onal

After examining all the facts and circunstances of the
case and giving our thoughtful consideration to this aspect.
We direct Snt. Shiela Kaul to pay a sum of Governnent
Exchequer. Since the property wth which Snt. Shiela Kau
was dealing was public property, the Government which is "by
the people: has to be compensated. We further direct Snt
Shiela Kaul to deposit the amunt wth the Secretary,
mnistry of Finance, CGovernnent of India within nine nonths
fromtoday. The amobunt if not paid, shall be recoverable as
arrears of land revenue.

Before parting with this order, we make it clear that
the CBI. Wiich is separately investigating the matter, shal
not be influenced by any observations made by this Court for
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reaching the conclusion as to whether any prima facie case
for prosecution/trial is made out agai nst Sm. Shiela Kaul
It shall have to be decided on the basis of the materia
coll ected and made available with the CBI as a result of the
i nvestigation.




