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Prevention of Food Adulteration Act, 1954-Ss. 7, 16 and
19(2)-Joint trial of vendor and distributor of food article-
If legal-S. 20A-Scope of.

HEADNOTE

The appellant, a firm of ghee nerchants, through its partner
as A2 was charged with having sold ghee to Al (the vendor of
ghee) . A sanple of that ghee purchased by ‘the Food
I nspector was found (on analysis) to be adulterated. The
two accused were prosecuted jointly under ss.~ 7 and 16 of
the Prevention of Food Adulteration Act, 1954.

At the trial, the vendor prayed for the discharge or
acquittal of the warrantor so that he mght examine the
warrantor as his defence witness to prove his own  purchase
of the article under a warranty. The trying  magistrate
acquitted the partner of the appellant. The vendor was al so
acquitted on the ground that he was protected by a warranty
covered by s. 19(2) of the Act.

On appeal, the High Court, while naintaining acquittal of A-
1, set aside the acquittal of the appellant (A-2). On the
guesti on whether the charge should be quashed because two
accused were set tip for trial jointly.

HELD : The High Court was right in holding that the ‘joint
trial of the appellant with the vendor was not illegal.
[ 42A]

(1)(a) In a suitable case, a vendor, a distributor, and a
manuf act ur er could be tried t oget her provi ded t he
all egations nmade before the Court show that there were
connecti ng links between their activities so as to
constitute the sane transaction. The connecting links, in a
case could be provided by (i) the fact that a sale at an
anterior stage could be viewed as the cause of t he
subsequent sale; (ii) the allegation that each of the
accused parted with the article of food when it was in an
adulterated state and (iii) the comon object of the
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manuf acturer, the distributor and the vendor was that the
article should reach the consuner to be used as food. The

third and last link is decisive and nmust tilt the balance in
favour of legality of a joint trial of the parties
concerned. [41-C D
(b)A nmens rea as a particular state of mnd which could be
described as guilty or wongful was not needed, and,
therefore, could not provide the connecting |link between the
co-accused in a trial for such an offence in order to
constitute the sanme transaction. [39D0
Sarjoo Prasad v. The State of Uttar Pradesh, A I1.R 1961
S.C. 631, referred
(c)Wiere a joinder of several accused persons concerned
dealing in different ways with the sane adulterated article
of food at different stagesis likely to jeopardise a fair
trial, a separate trial ought to be ordered. It is not
proper to acquire or discharge an accused person on this
ground - alone. The order of separate trial in a case where
prejudice to an accused froma joint trial is apprehended is
enough. A joint trial of such accused persons is not ab
initio illegal: [40A
V.N. Kandar & Anr. v. Municipal Corporation of Delh
[19741 1S.C.R 157 @161 and Kadiri Kunhamrad v. The State
of Madras. A I.R 1960, S.C. 661 @63, followed.

31
(2)Neither S. 7 nor S. 14 of the Act bars trial of severa
of fences by the same accused person, be he a manufacturer, a
distributor or a last seller referred to as "the vendor" in
S. 14 of the Act. The definition of "sale" in sub-s. (xiii)
of the Act, is w de enough to-include every kind of seller
Every seller can be prosecuted for an offence created by s.
7 of the Act. The nere fact that, for purposes of = S. 14,
the person who could be thelast seller is  described as
"the vendor", could not affect aliability for an  of fence
under s. 7 of the Act by a sale of an article of food 'which
is found to be adulterated. A sale of an article of food by
a " manufacturer, distributor or (dealer" is a distinct and
separabl e of fence. Section 14 was not neant to carve out an
exenption in favour of a distributor or a manufacturer who
sells articles of food, found to be adul t er at ed,
irrespective of the question whether any warranty was given
for them [36C F]
The spacial provisions contained in Ss.19(2) and 20A do not
take away or derogate fromthe effect of the ordinary
provi sions of the | aw whi ch enabl e separate - as well as joint
trials of accused persons in accordance with the provisions
of the old Ss. 233 to 239, &. P. C. On the other hand,
there is no logically sound reason why, if a distributor or
a manufacturer can be subsequently inpleaded under s. 20A of
the Act, he cannot be joined as a co-accused initially'in a
joint trial if the allegations nade justify such a
course. [ 375]
(b) The special provisions of S. 20A are only enabling ‘and
do not give rise toa mandatory duty. They do not  bar
either a separate or a joint trial of an accused person if
other <conditions are satisfied. Sinmlarly S. 239(d), Cr
P.C. is only an enabling section. [41-B]
In the instant case although the charge stated that the ghee
sold by the vendor was found to be adulterated, it is not
stated that it was in that very state when the appellant

sold it to the vendor. It is left to be inferred from the
charge that the appellant also sold the ghee in an
adulterated state. It is true that defects in the charge
woul d not invalidate a trial. Even so, continuation of such

an old prosecution is likely to handicap the appellant in
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his defence. Assuming that the charge inplied an allegation
that ghee was adul terated when the appellant sold it to the
vendor an enquiry in 1975 into the actual state of the ghee
sold by the distributor in 1967 would be obvi ously
difficult. It woul d inpose undue hardship on t he
distributor to prove at this distance of time, the actua
state of the small quantity of ghee anal ysed. [41G H|

Al agiriswam, J. (concurring in the final result)

The Hi gh Court was not correct in saying that the action of
both the accused formed part of the same transaction and

there was wunity of purpose of the manufacturer, t he
di stributor and the vendor furnished by the purpose of al
of themto sell, and, therefore. it was the sane transaction
and ill of themcould be tried together. [43E]

(1)1f the common purpose of all of themwas to sell ghee,
joint trial of all of themwould not be valid; but, if it
was to sell adulterated ghee it would be valid. If it is
al l eged that at every one of the stages ghee was adul terated
then it woul d be the sanme transaction and they could all be
jointly. ‘tried. In the absence of ‘an allegation that the

ghee distributed by the appellant to the vendor was
adul terated both of them could not be tried together. [43Q
(2)At the stage of considering the validity of the charge,

it is the allegation that is material ; at the stage of
considering the guilt of the parties, it is proof that s
material. [43H]

In the instant case, although the charge states that the
ghee purchased fromthe vendor was found to be  adulterated,
there was no all egation that theghee sold by the appell ant
to the vendor was adulterated.~ Wile the combn object was
to sell the article of food sold, it is not said that it was
to sell adulterated article of food. [42E]

32

(3)It is now well settled that for establishing an offence
under the Act it is not necessary to establish nmens rea
i.e., crimnal intention either on the part of the
manuf acturer or distributor or vendor. Even knowedge on
the part of all of themthat the food was adulterated i s not
necessary. I gnorance on the part of any one of ~ them that
the food was adulterated would not absolve them of
liability. [42H]

JUDGVENT:

CRI'M NAL APPELLATE JURI SDICTION : Crimnal Appeal No. 59

and 60 of 1971.

Fromthe judgnent and order dated the 28th Cctober, 1970 of
the Delhi Hgh Court in Crimnal Appeals Nos. 8 and 9 of
1969.

E. C. Agarwal a, for the appellant (in both the appeal s)

B. P. Maheshwari, for respondent no, 2.

The Judgnent of M H Beg and NN L. Untwalia, JJ. was
delivered by Beg, J. A Alagiriswam, J. gave a separate
pi ni on.

BEG J.-These two crimnal appeals, after certification of
the cases as fit for decision by this Court, under Article
134(1) (c) of the Constitution, arise out of the prosecution
of Ms. Bhagwan Das Jagdi sh Chander, Ghee Merchants and
Conmi ssion Agents at Delhi, under Sections 7/16 of the
Prevention of Food Adulteration Act, 1954 (hereinafter
referred to as "the Act’). The appellant was prosecuted
jointly with Laxm Narain, the vendor of 450 gns. of ghee to
a Food Inspector, on 22-8-1967. On analysis, the sanple was
found to be adulterated. Laxm Narain, a partner of Ms.
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Laxm  Sweets, Delhi, in defence, successfully relied upon
Section 19(2) of the Act and was acquitted. Section 19,
whi ch reads as follows, nay be set out here in toto :
"19(1) It shall be no defence in a prosecution
for an offence pertaining to the sale of any
adulterated or msbranded article of food to
all ege nerely that the vendor was ignorant of
the nature, substance or quality of the food
sold by him or that the purchaser having
purchased any article for analysis was not
prejudi ced by the sale.
(2)A vendor shall not be deened to have
conmitted an of fence pertaining to the sale of
any adul terated or msbranded article of food
if he proves-
(a)that he purchased the article of food----

(1) in a case where a licence is prescribed
for the sale thereof, froma duly |Ilicensed
manufacturer, distributor or dealer

(ii)in any ot her case, from any

manuf act urer, di stributor or dealer

with a witten warranty in the prescribed
form and

(b) that ~the article of food while in his
possession was properly stored and that he
sold it in the sane state as he purchased it.
33

(3)Any ' person by whoma warranty as is
referred to in Section 14 is alleged to have
been given shall be entitled to appear at the
hearing and give evi dence".

Section 14 of the Act, towhich reference was
made in Section 19(3), says:

"S. 14, No nmanufacturer, distributor or
deal er of any article of food shall sell  such
article to any vendor unless he also gives a
warranty in witing in the prescribed form
about the nature and quality of such article
to the vendor.

Expl anation.-1n this section, in sub-section
(2) of Section 19 and in Section 20A, the

expr essi on "distributor” —shall include a
conmi ssi on agent".
In the course of the trial, Laxmi Narain filed an

application praying that the warrantor nmay be discharged or
acquitted so that Laxmi Narain may exam ne the warrantor as
his defence wtness to prove his own purchase of the
offending article wunder a warranty. It may ‘be nentioned
that, as the conplaint describes the warrantor " accused as
"Ms. Bhagwan Das Jagdi sh Chander through an authorised
person", appearance was put in by Jagdish Chander, a
partner, as the accused person responsi ble on behalf of the
firm

The trying Magistrate allowed the application of Laxm
Narain and acquitted Jagdi sh Chander on the ground that
Laxm Narain woul d be deprived of a val uabl e defence unless
this was done and relied upon V. N Chokra v. The State(1)
in support of this action. O course, an accused person has
a right to appear in defence under Section 342A of the Code
of Crimnal Procedure; and, Laxm Narain, taking advantage
of this provision, did depose in his own defence. But, it
seens that it was urged on behalf of Laxmi Narain that
Jagdi sh  Chander could not be conpelled to appear as a
defence witness until he had been di scharged or acquitted.
The Magistrate accepted this ground as good enough for the
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acquittal of Jagdish Chander. After, the -evidence of
Jagdi sh Chander and Laxm Narain, as defence witnesses, the
trying Magistrate acquitted Laxmi Narain also on the ground
that Laxmi Narain was protected by a warranty covered by
Section 19(2) of the Act. Thus, both the accused persons
were acquitted.
After their acquittal, the Magistrate i mpl eaded the
manuf acturers, Ms. Gauri  Shanker Prem Narain, under
section 20A of the Act. ’'This provision reads as follows :
"20A. \Were at any tine during the trial of
any offence wunder this Act alleged to have
been committed by any person, not being the
manuf acturer, distributor or dealer of any
article of food, the Court is satisfied, on
the evidence adduced before it, that such
manuf acturer, distributor or dealer is also
concer ned
(1) AI'R 1966 Punjab 421.
34

with that offence, ‘then, the Court nay,
notwi t hstanding anything contained in sub-
section (1) of Section 351 of the Code of
Crimnal” Procedure, 1898, or in Section 20
proceed against himas though a prosecution
had been instituted against himunder section

20".
Al t hough, we are not concerned in the appeals before us with
the prosecution of the manufacturer, Ms. Gauri  Shanker

Prem Narain, yet, we find that one of the questions franed
for consideration and decided by the Delhi H gh Court
relates to the neani ng and scope of Section 20A of the Act.
W nmay nention that a statenent has been nade at « the Bar
that the manufacturer has al so been acquitted. W do not
know whether this acquittal was on the ground that the
manuf acturer cannot be inpl eaded under section 20A of the
Act after the trial is concluded by the acquittal of the two
accused. It is clear that Section 20A contenplates action
which can only be taken during the course of the trial. A
separate trial wuld require a "witten consent of the
Central Covernnent or the State Government- or a |oca
authority or of a person authorised in this ~behalf by
general or special order by the Central Government or the
State Governnment or a local authority", unless it is a
conplaint by a purchaser, other than a Food | nspector, ~who
could rely upon Section 12 of the Act. But, an addition of
an accused under section 20A of the Act constitutes an
expressly laid down exceptionto the requirenment of a
sanction under section 20(1) of the Act.
In the case before us, the prosecutor, the Minicipa
Corporation of Delhi, appeal ed against the acquittals of
Laxmi Narain and Jagdi sh Chander. |In the Delhi H gh Court,
two questions, arising in the case before us and in  other
simlar cases, were franed and referred for decision by a
Ful | Bench as follows :

"(i) Whether a joint trial of the vendor, the

di stributor and t he manuf act ur erer for

of f ences under the Prevention of Food

Adul teration Act, 1954 is illegal ? and

(ii) What is the scope of Section 20A of the

said Act ?"
On the 1st question. the Full Bench held : that;- the
general procedure for joint trials, found in Sections 234 to
239 of the Crimnal Procedure Code, applies to prosecutions
under the Act which contains no other or special procedure
for joinder of charges or of accused persons in the sane
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trial; that, the joint trial of the vendor Laxm Narain wth
the warrantor Jagdi sh Chander was perm ssible as the actions
of both these accused formparts of the sanme transaction, as
explained by this Court in the State of Andhra Pradesh v.
Cheenunl apati Ganeswara Rao & Anr.(1); that, this view was
reinforce by the consideration that mens rea was not an
essential elenent for offences under the Act, and the High
Court relied on the pronouncenent of this Court in Andhra
Pradesh Grain and Seeds Merchants Association v. Union of
India(2) for this proposition; that, proof

(1) [21964] 3 SCR 297.

(2) [1970] (2) s.ccC 71

35
of a guilty mndis not necessary in statutes creating
absolute liability for offences against public health and

public welfare; that, there was a "unity of purpose" between
t he manuf acturer~ and ~di stributor and vendor of t he
adul terated article of food sold furnished by the purpose of
all of themto sell; that, an'indication of a "unity of
purpose”,. which is less stringent than either a "common
object" or _a "comon intention", was sufficient to establish
the sanmeness of a transaction for the purposes of Section
239 of the Crimnal Procedure Code; that, although the
joinder of the vendor or manufacturer in a single trial was
legally valid under section 239 of the 'Criminal Procedure
Code, it did not appear to be incumbent upon the Court to
hold such a joint trial where such joinder -may |eopardise
the interests of justice; that, Section 19 of the Act, as it
stands, does not ‘require that  the warrantor. should be
separately prosecuted only after the vendor had successfully
established that he could rely upon a warranty  covered by
Section 19(2) of the Act; that, as both the vendor and his
warrantor could get an adequate opportunity to prove their
cases in atrial for sale of an adulterated article ' under
the Act, no right of an accused person, either in law or
justice, was jeopardi zed by such a joint trial; that, in any
event, a person accused of such’an offence under /the Act
"“can always insist that a co-accused shoul d be di scharged or
acquitted on the ground that he wants to examine him as a
witness"; that, Section 19(3) of the Act confers ~a right
upon the vendor and not upon the warrantor; that, no
interests of an accused person were prejudicially affected
in the case before us by a joint trial of the vendor and the
di stributor.

As regards Section 20A of the Act, the Full Bench held:
that, this provision, which is an Exception to Section 351
(1) of the Crimnal Procedure Code, "can be invoked after
the trial of the vendor has conmenced and before it . has
concl uded and not after that"; and that, Section 20A of  the
Act is not «controlled by Section 239 of the Crimna
Procedure Code but is a self contained provision . -so that
"the person concerned in the offence", mentioned therein, is
not to be equated with "a person who has comitted the same
of fence”, nmentioned in Section 239 of the Crimnal Procedure
Code.

The Hi gh Court, while maintaining the acquittal of Laxm
Narain, set aside the acquittal of the appellant Ms.
Bhagwan Das Jagdi sh Chander. It is not clear to us why two
appeals to this Court became necessary as the appell ant does
not question the <correctness of the acquittal of Laxm
Narai n. Separate Counsel have, however, appeared and argued
the case for the appellant firmand its partner Jagdish
Chander . We propose to deal with the case as one only and
assune that both the firmand its partner Jagdish Chander
guestion the validity of the trial on a conplaint where the
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only allegation against the appellant firm arraigned as an
accused through its partner, was that it was a distributor
of the adulterated ghee sold. The charge franmed agai nst the
appel | ant was
"That, on or about the 22nd day of Aug. 1967
at 12 noon a sanple of ghee was purchased by
Sh. V. P. Anand F.I. from accused No. 1
Lakshm Narain and the said ghee was sold by
36
you to accused No. 1 Laxmi Narain on 21-8-67
and the said sanple of ghee on analysis was
found to be adulterated and hereby commtted
an offence punishabl e under sections 7/16 of
the Prevention of Food Adulteration Act of
1954 and within ny cogni zance"
The material question before us, shorn of subtlety and
bereft of verbiage, could be said to, be: Should this charge
be quashed, after holding that the prosecution of the
appellant, which was duly sanctioned by the conpetent
authority, ~was -invalid nerely because, initially, t he
appel l ant- was sent up for-trialjointly with Laxmi Narain
or, alternatively, should we quash it on any other ground?
We are not inpressed by the argunent that a distributor
could only be prosecuted for selling wthout giving a
warranty to a vendor which is a separate offence under

section 14 of the Act. It is clear from Section 14 itself
that a manufacturer as well as a distributor can sell. The
definition of "Sale", given in sub s. (xiii) of the Act, is

wi de enough to include every kind of seller.  Every seller
can be prosecuted of an of fence created by Section 7 of the
Act which prohibits a sale as well as distribution of an
adulterated article of food. The nerefact that, for the
purposes of Section 14, the person who could be the |ast
seller, in the sense that he sells to the actual consuner,
is described as "the vendor", could not affect a liability
for an offence under section 7 of the Act by a sale of an
article of food which is found tobe adulterated. A sale of
an article of food by a "manufacturer, distributor, or
dealer" is a distinct and separable of fence. Section 14 was
not neant to carve out an exenption in- favour of a
distributor or a manufacturer who sells articles  of food,

found to be adulterated, irrespective of the question
whet her any warranty was given for themlIt is true that the
manuf acture of an adulterated article of food forsale is

al so an offence under section 7 of the Act. But, neither

Section7 nor Section 14 of the Act bars trial of severa

of fences by the same accused person, be he a manufacturer, a
distributor, or a last seller, referred to as "the vendor”
in Section 14 of the Act.

We are al so unable to accept as correct a |line of reasoning
found in V. N Chokra v. The State (supra) “and Food
I nspector, Palghat Minicipality v. Setharam Rice & Gl

MIllIs(1l), and in P. B. Kurup v. Food Inspector, Mal appuram
Panchayat (2), that, in every case under the Act, there has
to be initially a prosecution of a particular seller only,
but those who may have passed on or sold the adulterated
article of food to the vendor, who is being prosecuted,
could only be brought in subsequently after a warranty set
up under section 19(2) has been pleaded and shown to be
subst anti at ed. Support was sought for such a view by
referring to the special provisions of Section 20A and
Section 19(2) and Section 20 of the Act. A reason for Sec.
20A seens to be that the prosecution of a person inpleaded
as an accused under Section 20A in the course of a tria

does not require a separate sanction Section 20A itself |ays
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down that, where the Court trying the offence is itself
satisfied that a "manufacturer, distributor, or dealer is
al so

(1)1974 F. A C V. 534(Crl. Appeal Nos. 222, 223, 225 to
227/ 73 etc. etc. decided on 3-7-74).

(2) 1969 Kerala Law Tinmes p. 845.

37
concerned with an offence”, for which an accused is being
tried, the necessary sanction to prosecute will be deened to

have been given. Another reason seens to be that such a
power enabl es speedy trial of the really guilty parties. W
are in agreenent with the view of the Del hi H gh Court, that
these special provisions do not take away or derogate from
the effect of the ordinary provisions of the |aw which
enabl e separate as well as joint trials of accused persons
in accordance with the provisions of the old Sections 233 to
239 of Criminal Procedure Code. On the other hand, there
seens no logically sound reason why, if a distributor or a
manuf acturer ~can be subsequently i npl eaded, under Section
20A of  the Act, he cannot” be joined as a co-accused
initially in-a joint trial if the allegations nade justify
such a course

This brings us to the nost debated point in the case: Ws
the sale of ghee on 22-8-67 by the last seller or vendor
Laxm Narain, so/connected with the sale by the accused
appel | ant Jagdi sh Chander to Laxnmi Narain on 21-8-67 that,
if the ghee was found adulterated in the hands of Laxm
Narai n, the appel llant Jagdi sh Chander could 'be prosecuted
jointly with Laxmi Narain as the two sales were part of the
"same transaction” within the meaning of Section 239(d) of
Crimnal Procedure Code of 1898 corresponding to Section 223
of the Code of 19737

W do not propose to attenpt, in this case, the ‘task of
defini ng exhaustively what constitutes the same transaction
within the nmeaning of Section 239 of Criminal Procedure Code
of 1898 <corresponding to Section 223 of the Crimnal
Procedure Code of 1973. It is practically inpossible as
well as wundesirable to attenpt such a definition of a
concept which has to be necessarily elastic. Mreover, this
Court has, in the State of Andhra Pradesh v. Cheenal pati
Ganeshwara Rao and Anr. (supra), already expressed its views
(at page 321.), which we respectfully quote and follow,~ on
this question :

"What is meant by 'sane transaction’ is not
defined anywhere in the Code. | ndeed, it
woul d always be difficult to define precisely
what t he expressi on neans. Vet her a

transaction can be regarded as the sane would
necessarily depend upon the particular facts
of each case and it seens to us to 'be a
difficult task to undertake a definition of
that which the Legislature has deliberately
| eft undefined. W have not conme across a
single decision of any Court which has
enbarked wupon the difficult task of defining
the expression. But, it is generally thought
that where there is proxinmity of time or place
or unity of purpose and design or continuity

of action in respect of a series of acts, it
may be possible to infer that they form part
of the same transaction. It is, however, not

necessary that every one of these elenents
should co-exist for a transaction to be
regarded as the sanme. But if several acts
conmitted by a person show a unity of purpose
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or design that would be a strong circunstance
to indicate that those acts formpart of the
same transaction”.

Learned Counsel for the appellant, however. relies on the

i medi ately follow ng observations (at page 322)

38

The connection between a series of acts seens
to us to be an essential ingredient for those
acts to constitute the same transaction and,
therefore, the nere absence of the words 'so
connected together as to formin cl. (a), (c)
and (d) of S. 239 would make little
di fference. Now, a transaction nmay consist of
an isolated act or may consist of a series of
acts. The series of acts which constitute a
transaction nust of necessity be connected
wi th-one another and if some of them stand out
i ndependently, they would not formpart of the
sane transaction but would constitute a
di fferent t ransaction or transacti ons.
Ther ef or e, even if ~the expression ' same
transacti on’ alone had been used in s. 235(1)
it would have neant a transaction consisting
either of ~a single act or of a series
of connected acts. The ' expression ' sane
transaction’ occurring in cls. (a), (c) and
(d) of 's. 239 as well as that occurring in s.
235(1) ought to be given the meani ng according
to the normal rule of construction of

statutes".
It is contended that it would be dangerous to leave the
"unity of purpose and design", which nmay constitute a

transaction, so vague as to bring in'the manufacturer and
every conceivable distributor as accused persons whenever
any adulterated food, manufactured and scal ed by one ' party
and distributed by another, is finally sold by a vendor in
the market. The | earned Counsel for the appellant contended
t hat we nust, therefore, restrict the concept of a
"transaction", in a prosecution for sale of an -adulterated
article of food, to an alleged crimmnal participation in the
adulteration of the actual article of food sold. It was
urged that sonme vague and general connection or concern of
all the co-accused as nmanufacturers or distributors of the
article sold wll not do. It had, according to the
contention on behalf of the appellant, to ~be specifically
all eged that the accused was concerned with the adulteration
or sale of the particular article of food sold. The
argument of the | earned Counsel for the appel llant seens to
us to go so far as to suggest that an allegation was
i ndi spensabl e of a participation in some kind of conspiracy
to sell the actual adulterated article of food which was
sold in order to enable a trial in which the seller, the
di stributor, and, the manufacturer could be jointly ‘tried
for of fences which could be | ooked upon as parts of a single
transaction. To accept such an argument would be to inport
into such a case the need to establish a conspiracy between
the accused manufacturer or distributor, as the case may be,
and the actual vendor or the last seller to the consumer.
We think that such a result woul d be obviously incorrect.

It was pointed out by this Court, in Sarjoo Prasad v. The
State of Uttar Pradesh(1l), that mens rea, in the sense of a

guilty know edge of adulteration of the food sold, is not
necessary to prove for an offence under Section 7 of the
Act . I ndeed, Section 19(1) specifically rules out such a

defence although S. 19(2) nmkes it available in t he
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particul ar case of the accused who has taken the precaution
of protecting hinself fromwhat seens otherwise to be an
absolute liability w thout proof of guilty know edge. Even
if we were to w den

(2) A 1-R 1974 SC 2154.
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the concept of "nmens rea" here to enbrace carel essness or
i ndi fference as the required states of mnmnd in t he
manuf acture or distribution or sale of an adulterated
article of food, as an ingredient of a, legally punishable
of fence, the |aw obviously and expressly does not require
parties to, an offence under the Act to have a particular
guilty know edge about the particular itemof food found to
be adulterated. W cannot introduce such a requirenment into
a case sinmply because several accused persons are being
jointly tried. The law does require proof, for a successfu
defence, of a degree of care and caution revealed by the
actions  of the seller, distributor, or manufacturer, which
will be ‘enough to procure an exenption from crimna
liability for a sale of adulterated article of food w thout
know edge of its actual adulteration. But, we cannot, for
this reason, equate such. an-offence with one in which the
co-accused nust necessarily have a conmon know edge or
design to sell an article actually known to them to be
adul t er at ed. In other words, a particular state of mnd
which could be described as guilty or wongful, could not,
even if it could be there individually and separately in a)
particul ar case, provide the connecting |link between the co-
accused in a trial for such an offence in order to
constitute the sane transaction. ~ The link, if any, has to
be found el sewhere.

I n our opinion, considering the character of the offence and
t he nat ure of the activities of manuf act urers and
di stributors, who generally deal” in “bulk, and of the
ordi nary vendor, who sells particular itens to the consuner,
the common |ink, which could provide the unity of purpose or
design so as to weave their separate acts or omssions into
one transaction, has to be their comon intention that a
particular article, found adulterated, should  reach the
consuner as food. |Ignorance of the fact of adulteration is
i material . In order to justify a joint trial of accused
their conmmon object or intention to sell the article as food
is enough. In such a case of a strict liability created by
st at ut e, for safeguarding public health, the nent a
connection bet ween the acts and oni ssi ons of t he
manuf acturer, the distributor, and the |ast vendor would be
provided sinply by the conmon design or intention that an
article of food, found to be adulterated, should reach and
be wused as food by the consunmer. Each person dealing 'with
such an article has to prove that he has shown due care and
caution by taking prescribed steps in order to escape
crimnal liability. OQherwise, if one may so put it, ‘a nens
rea shared by themis presuned froma common carel essness
exhibited by them Again, a sale at an anterior stage by a
manuf acturer or distributor to a vendor and the sale by the
vendor to the actual consumer could be viewed as linked with
each other as cause and effect.

W think that the activities of the manufacturer, the
di stri butor and the retail seller are sufficiently
connected, in such a case of sale of an article of food
found to be adulterated, by a unity of purpose and design
and, therefore, of a transaction, so as to nake their joint
trial possible in a suitable case. But, at the same tine,
we think that, where, a joinder of several accused persons
concerned with dealing in different ways wth the same
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food at different stages is likely to jeopardise a fair

trial, a separate trial ought to be ordered. It is not

proper to acquit or discharge an accused person on this

ground alone. The ordering of a separate trial, in a case

where prejudice to an accused from a joint trial is

apprehended, is enough. |Indeed, we can go even further and

say that, ordinarily, they ought to be separately tried.
But, a joint trial of such accused persons is not ab-initio
illegal. It can take place in suitable cases.
We may point out that, inV. N Kandar & Anr., v. Minicipa
Corporation of Delhi(1), this Court held (at p. 161)
"The normal rule under the Criminal Procedure
Code is to try each accused separately when
the offence commtted by himis distinct and

separ at e. The provisions of ss. 233 to 239
woul d indicate “that joint trial 1is the
exception. In State of Andhra Pradesh v.

Cheenunl apati Ganeswara Rao & Anr., [1964] (3)
SCR 297, 324) this Court said that separate
trial is thenormal rule, and joint trial 1is
an exception when the accused have

conm'tted separate offences.  Section 5(2) of
the Cri/minal Procedure Code provides that the
provi sions of that Code will apply to trial of
an offence under any law other than the Indian
Penal . Code subject to any enactment for the
time being in force regulating the manner or
pl ace of investigating, inquiring-into, trying
or otherw se dealing with-such offence."

In Kadiri  Kunhahamad v. ~ The State of
Madras(2), this Court said (at p. 663)
"Section 239(d) authorises a joint trial of
per sons accused of di fferent of f ences
comitted in the course of t he sane
transaction; and there can be no doubt that in
deciding the question whether or not nore
persons than one can be tried together under
the said section, the crimnal Court has to
consi der the nature of the accusation nade by
the prosecution. It would be unreasonable to
suggest that though the accusati on nade by the
prosecution would justify ajoint trial of
nore persons than one, the validity of such a
trial could be effectively challenged if the
said accusation is not established according

to |aw It is true that, in framng the
charge against nore persons than ~one and
directing their joint trial, Courts should

carefully examne the nature of the ‘accusa-
tion; but if they are satisfied that ‘prima
facie the accusation made shows that several
persons are charged of different offences and
that the said offences prima facie appear to
have been conmitted in the course of the sane
transaction, their joint trial can and should
be ordered.”

W do not interpret Kadiri Kunhahamuad’'s case (supra) to

nmean that a joint trial of accused persons is obligatory in

every case where a catenation of facts, said to constitute

separate but related or cognate

(1) [21974] (1) S.C R 157 161

(2) A l.R 1960 SC 661 @®63.
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of fences, can be viewed as one transaction. The question
whet her there should be a joint or separate trial in a case
should be determined on the facts of that case and the
requi rements of justice there. As pointed out by this Court
in V. N Kandar & Anr. v. Minicipal Corporation of Delh
(supra) the special provisions of Section 20A are only en-
abling and do not give rise to a nmandatory duty. They do
not bar either a separatea joint trial of an accused
person if other conditions are satisfied.Simlarly, Section
239(d) of the Crimnal Procedure Code of 1898,which is
reproduced as Section 223(d) of the Criminal Procedure Code
of 1973, is only an enabling section. No doubt it has to be
shewn that the requirenents of Section 239(d) have been
fulfilled whenever this provision is sought to be utilised.
The result is that we think that, in a suitable case, a
vendor, a distributor, and a manufacturer could be tried
together provided the, allegations nade before the Court
show that there are connecting I|inks bet ween their
activities “so as'to constitute the same transaction. The
connecting links, in a case such as the one before us, could
be provided by: firstly, the fact that a sale at an anterior
stage could be viewed as the cause of the subsequent sale;
secondly, the allegation that each of the accused parted
with the article of food when it was in an adulterated state
; and, thirdly, by the commopn object of ‘the manufacturer the
distributor, and the vendor, that the article should reach

the consuner to ‘be used as food. The third and | ast
mentioned |ink seens decisive and nust tilt the balance in
favour of legality of a joint trial of the parties
concer ned. But, we are also conscious of the fact that

Courts cannot ignore broader requirenents of justice.

In the case before us, all that the conplaint states is that
the appellant firmhad sold the offendi ng ghee to the vendor
Laxmi Narain a day earlier. The assertion that it was in an
adulterated state at that tinme was wanting in the conplaint.
Al t hough, the charge franed, set out above, states that the
sanpl e of ghee sold by Laxmi Narain, to whomit was sold by
the appellant, was found in an adulterated state, yet, it is
not stated there that it was in that very state when the
appellant bad sold it to Laxmi Narain. It is -true that
Laxm Narain successfully pleaded a warranty under which he
obt ai ned the ghee fromthe appellant firm It is left to be
infester fromthese facts that the appellant also sold the

ghee while it was in an adulterated state: It~ could be
urged that this would follow fromthe successful defence of
Laxm Nar ai n. The defects in the charge would not
invalidate the trial. But, we think that a continuation of

such an old prosecution is likely to handicap the accused
Jagdi sh  Chander in his defence. Even if we were to assune
that the charge, as framed, inplies the allegation‘that the
ghee was adulterated also when the distributor sold it to
the vendor, an enquiry in 1975 into the actual state of the
ghee sold by the distributor to the vendor in 1967 would  be
obviously difficult. The appellant, content wth t he
initial acquittal, had probably rested on his oars and not
taken the trouble to challenge the correctness of the
analyst’'s report. And, even if that report was quite
correct it may not establish the state in which the snal
gquantity of ghee analysed was when it was sold by the
di stributor. It would inpose undue hardship on t he
distributor to prove, at this distance of time, the actua
state
42
of the small quantity of ghee anal ysed whi ch must have been
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a part of the consignnment supplied by the distributor who is
per haps also relying on the manuf act urers warranty.
Al'though we hold, in agreenent with the Delhi High Court,
that the joint trial of the appellant with Laxmi Narain was
not illegal, we think that, on the special facts ,of this
case, the interests of justice will be better served by
guashi ng such a stale charge because the appellant’s defence
will suffer if heis "called upon to answer it now.
Consequently, we allow these appeals to the extent that we
guash the charge against the appellant and order that he be
di schar ged.
ALAG RISWAM, J.-1 agree with my | earned brothers as regards
the final conclusions arrived at and the order proposed, But
I think it is necessary to say a fewwords on the first
guestion which was decided by the Full Bench of the Delhi
H gh Court. The question is as follows
"(i) Whether a joint trial of the vendor, the
distributor and the manufacturer for offences
under -t he Prevention of Food Adulteration Act,
1954 is illegal ?
It is unnecessary to set out the facts which are found in
the judgment of my |earned brothers. The Full Bench found
that the joint trial of the vendor Laxm Narain wth the
warrantor Jagdi sh ~Chander (the appellant before us) was
perm ssi bl e as-the /actions of both these accused form parts
of the sanme transaction, that there was a unity of purpose
bet ween t he nmanufacturer, the distributor and the vendor of
the adulterated articles of food sold furnished by the
purpose of all of themto sell, that an indication of a
unity of purpose was sufficient to establishthe sanmeness of
a transaction as contenplated by s. 239 of the Crmina
Procedure Code. The charge franed against the appellant is
as follows
"That you, on or about the 22nd day of August
1967 at 12 noon a sanpl e of ghee was purchased
by Shri V. P. Anand F.I. fromaccused No. 1
Lakshm Narain and the said ghee was sold by
you to accused No. 1 Lakshm Narain on /21-8-
1967 and the said sanple of ghee in analysis
was found to be adulterated and hereby com
mtted an offence punishable wunder section
7/16 of the Prevention of Food Adulteration
Act of 1954 and within ny cogni zance."
It would be noticed that while the charge states that the
sanpl e of ghee purchased from Lakshmi Narain was found'to be
adulterated, there is no allegation that the ghee sold by
the appellant to Lakshm Narain was adulterated.  Wile it
may be readily conceded that the comon object! or common
intention or unity of purpose between the manufacturer, the
distributor and the vendor was to sell the article of food
sold, it is not said that it was to sell the adulterated
article of food. It is true that it is now well established
that for establishing an offence under the Prevention of
Food Adulteration Act it is not necessary to establish nens
rea i.e. crimnal intention either on the

43

part of the manufacturer or distributor or vendor. Even
know edge on the pan of all of them that the food was
adulterated is not necessary. Ilgnorance on the part of any
one of themthat the food was adulterated would not absolve
them of liability. But before the nmanufacturer, t he

di stributor and the vendor could be tried jointly it nust be
al  eged that the manufactured-food was adul terated when the
manuf acturer passed it on to the distributor and, it was
al so adulterated when the distributor passed it on to the
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vendor and that it was adulterated when the vendor sold it
to the consumer. It is not necessary to prove that the

article of food was adulterated at all the three stages for
the purpose of deciding the validity of the charge being
franed against all the three of them provided the necessary
allegation is there. At that stage :the question of proof
does not conme in. The validity of the charge has to be
decided on the, facts put forward as the prosecution case.
If it is not, established agai nst any one of themthat the
article of, food manufactured, distributed or sold by him
was adulterated that person will be acquitted, not because
the charge was not valid or was defective but because there
was no proof to substantiate the charge. But without that
al l egation there cannot be said to be a unity of purpose or
comon obj ect or conmon-intention on the part of an of them
to manufacture, distribute or sell the adulterated food.
The manufacture, distribution and sale of adulterated ghee
would be the sanme -transaction if it was found to be
adulterated at all the three stages. Qherwise it only
neans that they were all sanme transaction only in the sense
that the common object of all of themis the selling of the
ghee. Selling ghee by itself is not an offence; only
selling adulterated -ghee is an offence. The Del hi High
Court is not therefore correct in saying that the action of
both the accused form part of the sane transaction and there
was unity of purpose of the nmanufacturer, ‘the distributor
and the vendor furnished by the purpose of all of them to
sell and therefore it was the sane transaction and all of
them could be tried together. -1t would not 'be the same
transaction in so far as selling adulterated ghee was
concerned unless the ghee was in fact adulterate at every
one of these stages. If the common purpose all of them was
to sell ghee joint trial ofall of themwould not be valid
but if it was to sell adulterated gheeit woul d be
valid,If it is alleged that at every one of the stages, that
is of manufacture,distribution and sale the ghee was
adulterated then it would be the same transaction and they
could all be jointly tried. |In the absence of an all egation
that the ghee distributed by the appellant to the ,Vendor
Lakshm Narain was adul terated both of them cannot be tried
toget her’ The manufacturer could al so have been tried along
with them only if it is alleged that the ghee he
manuf actured was adul terated. In the absence of this
"all egation there cannot be a joint trial. At the. stage of
considering the validity of the charge it is the allegation
that is material; at the stage of , considering the guilt of
the parties’ it is proof that is material. 1In the present
case it may be that the appellant could be prosecuted for
giving a false warranty because he had i ssued a warranty and
the food sold by the vendor to whom he issued the warranty
was found to be adulterated.

Appeal s allowed. P.B.R
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