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The assessees are processors of cashewnuts in keral a.

Prior to Sept enber 1970 the assessees imported raw
cashewnuts from African countries wunder an  open  genera
l'i cence. After processing these cashewnuts the assessees

exported cashewnut kernel to other Notification issued under
the Inport Trade (control) ‘order bearing No. 3-1970 and

dated 31st of August, 1970, " ~cashewnuts" were del eted
fromthe schedule of itens which/could be inmported under an
open general licence. Instead they were now required to be

i mported through a canalising agency, nanely, the cashew
corporation of India Ltd. As a result, for the assessnent
years 1971-71 to 1972-73 the assessees inported their
requi renment of cashewnuts from African countries through the
cashew Corporation of India Ltd. The assessees were call ed
upon to pay sales tax under the Kerala General sal es Tax Act
in respect of the caswhewnuts purchased by them fromthe
canal i sing agency. According to the assessees, the sales
effected by the cashew corporation of India to them are not
exigible to tax under the Kerala General are not exigible
to tax Act since these are sales in the course of inport and
hence are sales in the course of inport and hence are exenpt
fromthe state sales tax under section 5(2) of the centra
sal es Tax Act, 1956, This contention of the assessees has
been negatived by the dales tax authorities in Kerala. In a
revision which was filed by the assessees before the Keral a
Hi gh Court the Kerala Hi gh Court remanded the natters to
the sales Tax Tribunal to consider the follow ng question
namely :

"Whet her the purchases of African

nuts nade by the assessees fromthe

cashew corporation of India are in

the course of inport eligible for

exenption under section 5(2) of the

central sales Tax Act?"

The Tribunal after re-considering the natter answered
the question against the assessees. This finding of the
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Tri bunal has been wupheld by the Kerala Hgh court in
revi sion. Hence these appeal s have cone before us.
Cl VI L APPEALS NOS. 3647-52/86

This group of appeals also deals wth the inmport of
cashewnuts, but in the state of Karnataka, by the Cashew
corporation of India Ltd. which is a canalising agency for
the inport of cashewnuts for sale to the processors of
cashewnuts in Karnataka. The processors, after processing
cashewnuts , export cashew Kernel. However, which under the
Keral a CGeneral sales Tax Act, 1965, cashew was assessabl e at
the last point of purchase in the state under the Karnataka
sal es Tax Act, 1957 cashes is assessable at the first point
of purchase in the state. Hence, in these appeals,
assessment of sales tax by the state of Karanataka is sought
to be nmade on the cashew corporation of India in respect of
aspect of cashew inported by it at the instance of the
processor and sold to the processor . The transaction which
are the subject-matter of controversy in these appeals,
however, are -identical with the transactions which are the
subj ect-matter of appeals inthe Kerala matters.

Bef ore we deci de whether the inport of cashew nuts by
the cashew corporation of India and the purchase of
cashewnuts by the assessees/processors from the cashew
corporation of Indiais in the course of inport or whether
itis the local 'sale liable to tax under the Kerala or
Kar nat aka General sales Tax Act, it is necessary to set out
the exact nature of the transaction in question.

The Inmport Trade (control) policy for April 1971-March
1972, in part B, paragraph 51 -deals with inport through
public sector Agenci es. Under the sub- headi ng "
Canal i sation of Inport™, it states only through public
sector Agencies. The canalising agency in the case of
cashewnuts is the cashews corporation of ~India Ltd. Under
the Inport Trade (control) Handbook of Rul es and procedures
1970 the procedure for imports through public sector

Agencies is set out. |It, inter -alia, states that the
canal i sing agency will pool the inmport requirenments of
actual users and inport will be arranged in bul k through the
agency concerned. It also provides that consolidated i nport
licences/rel ease orders wll be issued in such cases to the

i mporting agency concerned. The value of the consolidate
i cencel/rel ease order to be issued wll be equal to the
aggregate value of all the |licence/release orders which
coul d have been issued to the individual actual users had
they applied separately. Such licences/release orders wll
be subject to the condition, inter alia, that the - inported
goods shall be distributed by the licensee to the actua
users whose particulars are shown in the relevant inport
application for use in their respective factories.
Therefore, the quantity inported, the specifications of the
goods inported and the place from which they are-inported
are all as per requirenments of the local processors.

In the present case, litters were issued by the state
Tradi ng corporation of which the cashew corporation of India
was a subsidiary, informng the processors regarding

canal i sation of inport of cashewnuts through the cashew
corporation of |India and requesting the processors to apply
in proforma for the allotnment of raw cashewnuts. Based on
these applications, the cashew corporation of |India obtained
fromthe Governnent of India a bulk Iicence for the inport
of raw cashewnuts. Necessary orders were placed with foreign
deal ers for supply of cashewnuts by the cashew corporation
of India. The cashewnuts to be inported were marked in
separate lots in respected of each allotted before shipnent
fromthe foreign port. Allotment orders in respect of each
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marked | ot were made in favour of the concerned processor by
the cashew corporation of India and the shipnment was
effected only on the basis of the acceptance of such an
allotment order by the concerned processor. The cashew
corporation of |India prepared separate invoices in the name
of each allotted in respect of each separate and marked
shipnment. A separate bill of |ading was prepared in respect
of goods pertaining to each allotted. The insurance prem um
for this lot was also charged by the cashew corporation of
India from the allotted. For the clearance of these goods
fromthe custonms, separate docunents of title pertaining to
each processor were prepared and subsidiary inport |icences
were also issued in the name of each allottee by the cashew
corporation of India in respect of their earnmarked lots. a
si mul taneous letter of authority was also issued bu the
chief controller of Inports and Exports in favour of the
allottee in respect of the |ot concerning which the allottee
was given a sub- licence. On the marine insurance taken by
the cashew corporation of India a separate endorsenment was
taken in  the nane of each allottee and the premum was
include in_ the C S.F. value of the goods so despatched. The
steaner agent issued a delivery order to the processors
clearing agent and the goods were accordingly cleared by the
clearing agents of the processors. The cashew corporation of
India charged to the assessee the price which it had paid to
the foreign seller and a commissionfor their work as a
canal i si ng agency.

Thus it is clear that although the canalising agency
pl aced a bul k order for the inport of cashewnuts and opened
aletter of credit in favour  of the foreign sellers, the
bul k order so placed was a sumtotal of the requirenents of
all the processors of cashewnuts in whose favour all otnent
orders were issued. The cashew corporation-of India had from
the inception marked separately each lot inmported by it in
favour of each allottee. It had also in turn, prepared a
correspondi ng set of docunentation in favour of the allottee
and the allottee was required to open a corresponding |etter
of credit in favour of the cashew corporation of India in
favour of the cashew corporation of India in respect of the
ot being inported on its behalf. The allottees also paid
the correspondi ng i nsurance prem um for the marine insurance
taken out by the cashew corporation of I'ndia pertaining to
the inport of cashewnuts.

W have to consider whether the transaction between-the
cashew corporation of India and each of the processors can
be considered as a sale by the cashew corporation of India
to the processor in the course of inmport. Under Article 286
of the constitution of |India, restriction have been placed
on the power of the state of tax sales. Article 286 (1) and
(2) provide as follows: -

"286(1) : No law of a state shal

i mpose, or authorise the inposition

of, a tax on the sale or purchase

of goods where such sal e or

purchase takes pl ace-

(a) outside the state; or

(b) in the course of the
i mport of the goods into,
or export of the goods
out of, the territory of
I ndi a;

(2) Parlianent nay by I aw

formul ate principles for

det erm ni ng when a sal e or purchase

of good takes places in any of the
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ways nentioned in clause (1)."
Article 296(1) (g) and (3) provides
as follows:

"269 (1) ; The follow ng duties and
taxes shall be levied and coll ected
by the Governnent of India but
shall be assigned to the states in
the manner provided in clause (2),
namnel y-

(g) taxes on the sale or purchase
of goods other than newspapers,
where such sale or purchase takes
place in the course of Inter state
Trade or commrerce

(3) Parliament may by |aw formul ate
principles for -determining when a
sal e of purchase of, or consignment
of, goods takes placed in the
course of inter-state trade or
commerce. "

Accordi ngly, the Central sales Tax Act,

3 and 5 lays down principle for deciding whether
purchase takes placein the course of inter-state trade

commerce or in the  course of inport or
i mport or export:

"3. Wen is a /sale or purchase of
goods said to take place in the
course of inter-State trade or
commerce- A sale or purchase of
goods shall be deened to take place
in the course of —comerce if the
sal e or purchase-

(a) occasions the novemnent of
goods from one sat e to
anot her; or

(b) is effected by transfer of
documents of little to the
goods during their novenent
fromone state to another

5. Wien is a sale or purchase of
goods said to take place in the
course of inport or export- (1), A
sal e or purchase of goods shall be
deened to take place in the course
of the export of the goods out of
the territory of India only if the
sal e or purchase either occasions
such export or is effected by a
transfer of docunents of title to
the goods after the goods have
crossed the custonms frontiers of
I ndi a.
(2) A sale or purchase of goods
shall be deenmed to take place in
the course of the inport of the
goods into the territory of India
only if the sale or purchase either
occasi ons such i mport or is
effected by a transfer of docunents
of title to the goods before the
goods before the goods have crossed
the custons frontiers of India.

(3) Not wi t hst andi ng anyt hi ng

contained in sub-section (1), the

| ast sale or purchase of any goods

in the

1956 in Secti

a sale

course

on
or
or
of
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preceding the sale or purchase

occasioning the export of those

goods out of the territory of India

shall also be deened to be in the

course of such export, if such | ast

sal e or purchase took place after,

and was for t he pur pose of

conplying with, the agreenent or

order for or in relation to such

export."

Clearly, therefore, the |anguage of section 3, 5(2) is
simlar, and the requirements in each of these provisions
for considering whether a sale or purchase of goods can be
said to take place in the course of inter-state trade or
conmerce or export or inport - are simlarly worded. Under the
first requirenent so specified, in each of the three cases
the sale or purchase in question should occasion the
requi site novenent of goods. This novenent nmay be either
fromone state to another or it may be fromlIndia to another
country, ‘as~ the case nay be. W from India to another
country, as the case nay be. W nust, therefore, consider
whet her the sale or purchase which is before us, that is to
say, the transaction between the cashew corporation of India
and the assessees/processors, has occasioned the inport of
cashewnuts from Africainto the territory of India.

How does one determine whether a sale has occasi oned
the novenent of goods either from a foreign country into
India or fromlndia to a foreign country or fromone state
inlndia to another 'state in India? This court has, in the
course of several decisions that 1 shall refer to, laid down
sone basic tests to determ ne whether the sale in question
has occasi oned the requisite noverment of goods. These are:
(1) There should be a direct connection between the sale
and the inport or export of goods or ~their being sent to
anot her state.

(2) Such noverment should be inextricably linked wth the
sale so that the bond between the sale transaction and
novenent cannot be severed without a breach of his
obligation by the seller or the purchaser, as the case may

be.

(3) This obligation (to inport, export etc.) My arise by
statute, by contract or even by nutual understandi ng between
the parties, fromthe very nature of the transaction. It is
i material whether the sale has preceded such nobvenent or
succeeded such nmovenent. So long as there is an-unbreakabl e
chain linking the sale and the novenent of goods, it wll be
covered by section 5 or section 3, as the case may be.
Usual | y such an unbreakable chain is forged by the ternms of
the contract of sale, or fromoperation of statute or even
froman understanding between the | ocal buyer and the 'l oca
seller. O course where there is only one sal e-- between a
| ocal buyer and a foreign seller or a local seller and a
foreign buyer, the contract or inport. But the application
of section 5 is not confined to such contracts al one as the
cases cited hereafter will show If only a one-sale test
were to be applied, these would be the only contracts
qualifying for exenption. Such is not the interpretion put
on sections 3 and 5 because in several cases this court has
considered even a sale other than an inport or export if
there is a direct connection between the sale and the inport
or the export.

The distinction between an independent sale and a
linked sale is clearly brought out by a constitution Bench
of this court in the case of Ben Gorm N lgiri Plantations
conpany, Coonoor & ors. V. sale Tax Oficer, special circle,
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Er nakul am & ors. (1964 (3) SCR 706 at 711) which decided the
requirenents of a sale in the course of export (two Judges
dissenting). In this case, the appellants carried on the
busi ness of growing and nanufacturing tea. The purchasers
were | ocal agents of foreign buyer. The sales were by public
auction. It was the comon case of all the appellants that
the purchases by the |ocal agents of the foreign buyers were
with a viewto export the goods to their principal abroad
and in fact the tea was exported. The appell ants cont ended
that sales of tea to the local agents were in the course of
export. There Judges, out of the five Judges concerned, held
that this was not a sale in course of export. They said that
the transaction of sale which is a prelimnary to export may
be regarded as a sale for export but it is not necessarily
to be regarded as one in the course of export.

The test laid down in this case is: in order that the
sal e should be in~ the course of export, the export nust be
inextricably Iinked with the sale so that the bond cannot be
severed without a breach of “the obligation arising by
statute , contract or nmutual understanding between the
parties arising fromthe nature of the transaction; so that
export cannot be interrupted wthout a breach of the
contract between thelocal~ buyer and the local seller. In
that case the local seller had no interest in the export of
tea. Hence the sale was not in the course of export.

This test is reiterated in the subsequent decisions
dealing with exports and inports. In the case of K G Khosla
& co. V. Deputy Comm ssioner of Commercial Taxes (1966 (3)
SCR 352) , another constitution Bench of this court
interpreted section 5(2) of the central sales Tax Act, 1956
and held that section 5(2) does not |ay down any condition
that before a sale could be said to occasion the inports,
it is necessary that the sale should precede the inport.

Since this is one the earliest cases dealing wth a
sale in the course of inmport, | refer briefly to its facts.

The assessee entered into a contract with the Director
General of supplies and Disposal, New Del hi for the supply
of axl e-box bodies. According to the contract the goods were
to be manufactured in Belgiumand D.G |.S.D., London'or its
representative, was entitled to .inspect the goods in
Belgium It was the assessee’'s responsibility to get the
goods manufactured in Belgium and inport —theminto |India.
Accordingly the assessee supplied axle-box bodies to the
Southern Railway at Peranbur worked after inporting them
fromBelgium The question was whether this was a sale in
the corse of inmport. The court said that the sale e the
assessee to the Railways need not have the novement of goods
fromBelgium to India was in pursuance of the condition of
contract between the assessee and the Director Ceneral of
Supplies. There was no possibility of those goods / being
diverted by t he assessee for any ot her pur pose.
Consequently, the sales took place in the course of inports.

The next inportant case decided by this court ‘deals
with a sales in the course of export of goods. This is the
case of coffee Board, Bangalore V. Joint comercial Tax
officer, Madras & Anr. (1969 (3) SCC 349). It is a decision
of a constitution Bench of this court wth one Judge
dissenting. In this case, the coffee Board had sold coffee
which was to be exported out of India. Such Coffee for
export was specially screened and selected. Auctions were
hel d known as "Export Auctions" for sale of this coffee.
The purchasers at such auctions subsequently exported the
cof fee. The question was whether the sale by the coffee
Board to the local purchaser would be considered as a sale
in the course of export. The court said that in order that
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the sale nmay occasion the immediate cause of export.
Therefore the i ntroduction of a third party dealing
i ndependently with the seller on the one hand and with the
foreign inporter on the other hand, broke the |ink between
the sale and the export. It, therefore, held that such a
sale was not in the course of export.

In this case a special enphasis has been laid on the
fact that there were two sale--one sale to the internediary,
and the other sale to the inporter. The court observed that
there must be a single sale which should course the export.
It said that there is no roomfor two or nmore sales in the
course of export. The court was clearly inpressed by the
fact that when the coffee Board sold the coffee to a
purchase |ocally, there was no stipulation that the
purchaser was bound to~ export the coffee. Coviously if the
cof fee Board had sold the coffee to a foreign buyer, the
export of coffee would “have followed. This is what a one-
sale test  anmounts to.  But section 5(1) does not say that
only a| sale by a local purchaser to a foreign buyer is a
sale test. _in the course of export. The | anguage of section
5(1) is much wider. Any sale which occasions the export is a
sale in the course of export. Aliteral adoption of a one-
sale test would result in ignoring earlier decisions of the
constitution Bench ‘where two sales were involved and a sale
subsequent to the /'sale between a |ocal buyer and a foreign
seller was held to be a sale in the course of inmport when
it was established that there was a firmlink between the
subsequent sal e and the prior inport.

The one-sale test nust be understood in the context of
the facts which the court was required to consider. The sale
prior to export. Hence in that case, the earlier sale had
not occasi oned the export.

In fact, these observations in the coffee Board’ s case
(supra) have been explained in The Deputy conmm ssioner of
Agricultural Incone Tax and sales Tax, Central ' Zone,
ErnakulamV. Ms. Kotak & co., Bonbay etc. (1974 (3) SCC
148) and in Deputy conm ssioner of Agriculture Incone Tax &
Sal es Tax , Ernakulam V. Indian Explosives Ltd. (1985 (4)
SCC 119) on the basis that in the coffee Board s case
(supra) there was no inextricable link between the |oca
sal e and the export, while in the cases of I|ndian Expl osives
and Kotak & co. (supra) there was such an-inextricablelink
bet ween the inport of the goods the |ocal sale.

In the case of Ms. Kotak & Co. (supra) the assessee-
firmwas engaged in the supply of foreign cotton to textile
mlls on the basis of actual user’s inport Iicences issued
to the textile mlls. The assessee-firm contacted the
foreign suppliers and id the offers received were found
acceptable to the mlls , and on that basis , accepted the
offer made by the foreign supplier . The textile mll
issued a letter of authority authorising the assessee-firm
to inmport cotton. One of the terns of the Iletter of
authority was that the person or firmin whose favour it has

been issued wll purely act as an agent of the |icensee and
the licence holder will have to ensure that the goods on
inmportation will be delivered to him and shall not be

di sposed of otherwi se. This clause was read as part of the
contract entered into between the assessee and the textile
mlls. This Court held that fromthe facts as set out above
it was clear that the case fell within the rule laid down by
this court in K G Khosla's case (supra) . The sales was in
the course of inport although there were two sales, one
entered into by the assessee with the foreign supplier and
the other sale by the assessee with the textile nills

In the same year in the case of Ms. Binani Bros. (p)
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Ltd. V. Union of India & Os. (1974 (1) SCC 459) , a
constitution Bench of this court considered section 5(2) of
the central sales Tax Act. In this case the assessee was a
regi stered dealer in non-ferrous netals. The assessee was
also an inporter of these netals. The assessee was on the
approved list of registered supplier to the Directorate
General of supplies and Disposals, for whomit had inported
and supplied non-ferrous nmetals for several years. |n order
to get inport licences the petitioner wuser to get |nport
Reconmendation Certificates issued by the DDGS. & D. or
other authorities like the state trading corporation. The
assessee claimed that the inports had been occasioned by
their contractual obligations to D.GS. & D. This court |,
however, negatived the contention. It said to the petitioner
by the foreign seller and the sale by the petitioner to the
D.GS. & Dunder the inmport  licences granted to it, the
assessee was entitled to inport the goods any person or
country and the inport |licences issued to it inmposed no
obligation onthe petitioner to supply the goods only to
D.GS & Dafter ~the goods were inported. Hence there were
two i ndependent sales and  the sal e transaction between the
assessee and the D.G S.& D. Cannot be considered as having
occasi oned the inport.

Thi s judgnment ~has been explained and distinguished in
the subsequent case of |Indian Explosives Ltd. (supra). 1In
this case, the |local purchaser used to place order with the
assessee quoting their inport |icence nunbers. The assessee
then placed orders with the foreign supplier for the supply
of goods. In such orders the nane of the |ocal purchaser who
required the goods as also its inports |icence nunbers were
specified. On receipt of the goods, the assessee wused to
invoice the |local purchaser. This court held that the sale
effected by the assessee to the |ocal purchaser was in the
course of inmport as there was an integral connection between
the sale to the |I|ocal purchaser and the actual import of
goods from the foreign supplier. ~This court cited wth
approval the ratio laid dowmn in K /G Khosla a case (supra)

It distinguished Binani Brother's Case (supra) on two
material aspects; (1) In that case the assessee itself held
the inport licence and the goods were inported on the
strength of such an inport licence and (2) There was no term
or condition prohibiting diversion of the —goods after the
i mport. However, in the case before them the integra

connection or inextricable Iink between the transaction of
sal e and the actual inmport were established.

In the case of The State of Bihar & Anr. V. Tata
Engi neering & Locomptive Co. Ltd. (1970 (3) SCC 697) , A
constitution Bench of this court considered the provisions
of section 3 of the central sales Tax Act, 1956, to decide
what can be considered as a sale in the course of inter-
state or comerce. Noting the simlarity in |anguage between
section 3 and 5, the court relied upon there decision of
this court dealing with section 5(1) and 5(2). In the case
before the court the assessee sold their trucks, buses,
chassis and spare parts to the appointed dealers for the
pur pose of being sold their trucks, buses, chassis and spare
parts to the appointed dealers for the purpose of being sold
inthe territories outside the stat assigned to these
deal ers under the deal ership agreenent. The court held that
the sales were in the course of inter-state trade or
commerce. Dealing with the expression "in the course of", it
observed that sales or purchase which thenselves occasion
the export or inport or novenent of goods fromone state to
another cone within the exenption. If the sale cannot be
di ssociated from the export or import or novement of goods
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fromone state to another, then the sale and the resultant
export or inport or novenent of goods nmust be considered as
form ng part of a single transaction.

In the case of M. Serajuddin & Os. V. The state of
Oissa (1975 (2) SCC 47) , however , the one-sale test
appears to have been applied in isolation. The assessee
entered into two contracts with the state Tradition
Corporation for supplying mneral ore for export since the
export of Mneral ore was canalised through the state
Tradi ng corporation. The state Trading corporation, in turn
entered into contracts with foreign buyer. By a majority of
four to one, this court held that the sale by the assessee
to the state Trading corporation was not a sale in the
course of export even though it was a canalising agency for
export. This was because it felt that introduction of a
third party dealing independently with the seller on the one
hand and wth the  inmporter on the other broke the [ink
between the two because, now instead of one there were two
sales -- one to theinternediary albeit a canalising agency,
and the ‘other to the inporter. It was this enphasis on one
sale which led the court into not placing sufficient
enphasis on the test propounded in Ben Gorm Nlgiri
Pl antation’s case (supra) although this test was affirnmed by
it as valid.

This decision’ led to the anmendnent of section 5 by
parlianment by the addition of sub-section (3) which nmakes a
sal e preceding the export sale also a sale in the course of
export in circunstances set out therein, thus obviating any
difficulties which ‘may arise in the case of sales in the
course of export by “virture of ~this enphasis on a single
sale in the case of M. Serajuddin (supra)-.

To put it a little differently, when there is a |loca
sale followed by export of the goods sold; or inport of
goods followed by a | ocal sale, one nust exani ne whether the
export or the inmport of goods is an essential ingredient of
the local sale. In sonme cases dealing with exports, the
court found that the local dale lacked this essentia
i ngredi ent because the local seller of the goods had no
interest in seeing that the goods were exported, although
the Il ocal purchaser may have bought the goods for export. To
the local seller, it was immuaterial whether the goods were
in fact exported or not. so that there was no understandi ng
between the local seller and the |ocal buyer that the goods
nust be exported.

Thi s sel dom happens in the case of inmports whenever the
| ocal seller inports the goods as per the specification of a
specific local buyer and on the nutual understanding between
the local buyer and the local seller that the goods so

inmported by the local seller will be purchased by the | ocal
buyer. There is in such cases, a direct |ink between the
local sale and the inport. In fact it is this nmutua

under st andi ng between the local buyer and the |ocal seller
whi ch occasions the inmport. That is why the cases dealing
with inports have not resorted to differentiating between
one sale or two sales. They have applied the test as
prescribed by section 5 : whether the inport is a result of
under st andi ng/ contract between the local buyer and |oca
seller. It it is , the local buyers and local sale falls
under Section 5. If it is not -- as may well happen if the
importer seller his goods after they arrive to the best
avail able offeror in the narket, then the sale is not
covered by section 5. That is why there has been no need to
amend section 5 to expressly cover a local sale follow ng
i mport.

Now , If we apply this test of inseverable |ink between
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the local sale and inport to the transaction in the present
case, it is clear that the local sale which is between the
assessee and the cashew corporation of India is inextricably

l[inked with the inport of cashewnuts by the cashew
corporation of India. In the first place , the very schene
of canalisation in the present case envisages that the
cashew corporation of I ndi a ascertains the exact

requirenents of the forner inporters who are now required to
secure their supplies through the canalising agent. Orders
of inport which are placed by the cashew corporation of
India are in exact terms of the requirenments of each of the
allottees and are a sumtotal of these requirenments. There
is specific allocation of each |ot before it is shipped from
the foreign port, in favour of each of the allottees. The
| ocal purchaser has to clear the allocated goods on their
arrival. Even a subsidiary licence is issued in favour of
the I ocal purchaser. The price of inported cashewnuts is
paid by the |local purchaser. The cashewnuts is paid by the
| ocal purchaser. The cashew corporation of Indiais only
paid a conm ssion. There is thus a clear allocation of the
goos being inported in favour of the local purchaser and
there can be no question of the diversion of the inport to
anybody el se . The cunul ative effect of this arrangement is
it is the specific requirement of local purchaser which
has led to the specific requirenent of |ocal purchaser which
has led to the specific inport . \Wether the actual sale
takes place before the inport or ~after the inport is
irrelevant in this context (vide K- G Khosla' s case [supra].
It is that arrangement between the local buyer and the |oca
sel l er which has occasioned the inport.

The respondents drew our attention to the fact that in
the case of any default by the 1ocal purchaser, the

canal i sing agency would be entitled to sell the goods
el sewhere. This , however , in ny view, does not detract
fromthe fact that the inmport is as per the requirements of
the local purchaser and is directly linked with it. A

specific allocation is made in favour of each of the |oca
purchasers. the orders for inport are placed to conmply with
the specific requirenents of the local purchasers. A default
cl ause cannot alter the nature of  the transaction between
the | ocal purchaser and the canalising agency. The very term
"canal i sing agency’ in the context of the canalisation
schene as set out earlier strengthens the agrunents that the
i mports were effected on behalf of and/or for the benefit of
the local purchaser who had agreed to . purchase these
cashewnuts. the fact that only a conmission is charged by
the canalising agency from the |local puchasers also
reinforces this conclusion. In these circunstance, the fact
that a bulk order is placed by the canalising agency wth
the foreign supplier does not snap the link between the
transaction of sale by the cashew corporation of India to
the assesses and the inport of cashewnuts by the cashew
corporation of India. It is the |local sale which has given
rise to the inport. It will qualify as a sale in the course
of inport.

The respondent- state has placed strong reliance on the
case of MI. Serajuddin (supra). It was contended that in the
light of the observation nmade there, wunless there is only

one sale --the sale which results in inport -- the sale
cannot be considered as causing the inmport. The real test,
in ny view, is of inseverable linkage. This is how

observation regarding the need for one sale in the earlier
coffee Board's case (supra) have been explained by this
court in the cases of Indian Explosives and Kotak & co.
(supra). In the case of consolidated coffee Itd. & Anr. etc.
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also, this court has observed that section 5(1) was

construed by this court in the tw sales rather very
strictly in the two cases, nanely, the Coffee Board and M.
Serajuddin cases (supra). Referring to the statement of
objects and Reasons in respect of the anmending Act which
brought about the introduction of sub-section (3) in section
5, this court observed that from the statement of objects
and Reasons, it is clear that M. Serajuddin’s decision
(supra) is specifically referred to as having necessitated
the anmendment. Secondly, from the statenment of objects and
Reasons, it is clear that penultimate sales nade by smal
and nedi um scal e manuf actures to an export canalising agency
or private export house to enable the latter to export those
goods in conpliance with existing contracts or orders, are
regarded as inextricably connected wth the export of the
goods and hence earmarked for-conferral of the benefit of
exenption.

The assessees ~contend that in any event, the test of
one sale laid dowmm in the —cases of coffee Board and M.
Seraj uddin (supra) shouldbe confined only to export sales
and should not be applied to inmports. They further contend
that even in the area of export of export the test has now
been ruled out by reason of a subsequent anendnent made to
section 5 of the /Central sales tax act as result of which
sub-section (3) has been introduced in section 5. Hence such
a test a should not now be applied to inports for the first
time.

In view simlarity of |anguage in section 5(1) and
5(2), no such distinction is possible between inports and
exports. Simlar test will have to be applied to both the
sub-section. There is no express anmendnment as far as inports
are concerned which can assist the processor in the present
case. It may be that such an anendnent was not necessary in
the case of inports because the difficulty wth the
penultimte sales had mainly arisen in the case of exports.
However, whether it is exports or inports or inter-state
sal es. what needs to be enphasised is the basis requirenent
prescri bed under section 3 and. 5, nanely, that the
transaction in question nmust occasion either the export or
the inport or the novenent of goods from one state to
another. This clearly postul ates an inseverable |ink between
the transaction of sale in question and the inport or export
or novenent of goods fromone state to another, as the scale
may be. The one-sale test referred to in sone cases dealing
with exports is only an aspect of this basic test. W
concerned with a sale which occasions an inport. Therefore,
we have to see whether there is such an inextricable and
direct link between |ocal sales which are before us and the
i mport of cashewnuts from African countries into 1ndia by
the cashew Corporation of India. The facts already set out
show that there is such an inserverable link as the inport
made by the cashew corporation of India is a necessary
consequence of the specific requirements submtted by the
processor and is a result of the obligations which it has
undertaken under its arrangenments w th the |ocal processor
which has crystalised later in the formof the contract of
sale. The sale in question are, therefore, in the course of
i mport.

It was also argued by M. Poti, Ilearned counse
appearing for the assessees, that in the present case, the
sal e by the cashew corporation of India to the assessee took
pl aces before the goods <crossed the custons frontiers of
India. Hence it is a sale in the course of inmport. He placed
reliance upon section 2(ab) of the central sales Tax Act,
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1956, which defines " «crossing the custons frontier of
India" as crossing the linmts of the area of a custons
station in which inported goods or export goods are ordi nary
kept before clearance by custons authorities. He submtted
that since the goods were sold by the cashew corporation of
India to the assessees before the goods were cleared by the
custons authorities they nust be considered as havi ng been
sold in the course of inport because they were sold before
the goods <crossed the custons frontiers of India. This

definition, however, of crossing the custonms frontiers of
I ndi a has been introduced only by act 103 of 1976 long after
the inports in question took place. it wuld have no

application to the present case. The contention of M. Poti
that this definition nmust be applied even to goods inported
prior to 1976 because it is only clarificatory in nature,
cannot be accepted. ~Prior to the introduction of this
definition in the central sales Tax Act of 1956, crossing
the customs frontiers of India was understood as crossing
the limt of territorial waters of |India. The definition
therefore, cannot be considered in the nerely clarificatory.
Since it —cameto be introduced in the central sales Tax Act
after the inports in question, it cannot be resorted to for
the purposes of the present case.

It was next submitted by M. poti that the sale in the
present case was effected by a transfer of docunents to
title to the goods before the goods crossed the custons
frontiers of India even in the sense of crossing the
territorial waters' of India. hence it was a sale in the
course of inport. He relied upon the second part of section
5(2) of the Central sales Tax ~Act for thi's purpose. The
Tri bunal, however, has found as a fact that there is no
cl ear evidence as to when the sale by transfer of docunent s
took place. In the absence of any factual basis , therefore,
this subm ssion al so cannot be accepted.

However, since there is a direct and inseverable |ink
between the transaction of sale and the inport of goods on
account of the nature of the understanding between the
parties as al so by reason of the canalising schene
pertaining to the inport of cashewnuts , the sales in
guesti on cannot be taxed under the Kerala General sales Tax
Act or the Karnataka General sales tax Act, as the case my
be. There will, however, be no order as to costs

After submtting this judgnment, | have had the benefit
of reading the judgnent of ny |earned brother S.B.  Mjnudar
J. | have the highest regard for his views. | am, however,
unable to agree with himfor reasons which, | hope , are
clear fromwhat | have already said.




