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The appel | ants before us were charged of offences
puni shabl e under section 304B and 498A | PC and were
sentenced to undergo Rl for a period of 7 and 2 years
respectively by the by the Sessions Judge, East Godavari
District at Raj ahmundry, Andhra Pradesh.” Said conviction and
sentence of the appellants cane to be confirmed by the Hi gh
Court of Judicature, Andhra Pradesh at Hyderabad by the
i mpugned judgnent. Now they are in appeal before us.
Prosecution case necessary for disposal of this appeal is as
foll ows :

The first appellant before us is the son of appellant Nos.2
and 3 while appellant No.2 is the husband of appellant No. 3.
The first appellant was married to-one Aruna Kumari which
took place on 18.5.1990. It is the prosecution case that Aruna
Kurmari was the daughter of the sister of A-1. Thus, in reality
Aruna Kumari had nmarried her own maternal uncle. It is the
further case of the prosecution that the appellants were
constantly maki ng denand fromthe parents of Aruna Kumari
which, inter alia, included 1/3rd share in a house bel onging to
the parents of Aruna Kumari. Thus, the appellants were
constantly harassing said Aruna Kumari. The prosecution-in
support of its case relating to harassnent relied upon Ex. P-4 to
P-6 \026 letters witten by Aruna Kunmari between 12th May and 5th
August, 1991. Prosecution also relies upon a Panchayat Ex. P-8
whi ch took place and an agreenent Ex. P-9 executed by the
accused 1 and 2 undertaking to | ook after Aruna Kumar
properly and not to harass her. It is the further case of the
prosecution that on 12.7.1992 at about 3 p.m deceased doused
hersel f with kerosene and set herself afire due to which she
suffered severe burn injuries. She was then taken to
CGovernment Hospital, Kothapeta, where noticing her condition
the doctor sent a requisition to the Munsif Magistrate to make
arrangenents to record her dying declaration. Consequent to
this request the Munsif Magistrate, PW13 proceeded to the
CGovernment Hospital and recorded the dying declaration Ex. P-
28 at about 5.30 p.m He states that before recordi ng he asked
the opinion of the doctor PW10 whether the patient was in a fit
condition to make a declaration and on being told that she was
inafit condition, he started recording her declaration. He states
that while recording the said statenment, he asked the Police and
others attending on the patient to | eave the room and he
recorded her statenent in a question and answer form A
perusal of this docurment Ex. P-28 shows that the deceased
stated that she suffered the burn injuries accidentally because of
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a stove burst while she was preparing tea. There is nothing in
this dying declaration to indicate even renotely that she
comm tted suicide.

Soon after this dying declaration was recorded, PW11
who was then working as a Head Constable in Kothapeta Police
Station, having received an intimation fromthe hospital,
proceeded to the hospital and recorded anot her statenent of the
deceased marked as Ex. P-25. This statenent also contains a
certificate of PW10 as to the condition of the patient to nake a
declaration. As per this dying declaration, the deceased stated
that on being unable to bear the dowy demand and harassnent
nmet ed out by her husband and in-1aws, she poured kerosene on
hersel f and set herself abl aze, consequent to which she suffered
burn injuries. Fromthe record it is seen that Aruna Kumari died
at about 7.30 p.m on the sane day. During the course of
i nvestigation the prosecution examn ned nearly 14 w tnesses out
of whom PW.1 to 5and 7 speak to the demand of dowy nade
by the appellants as al so the harassnent nmeted out to the
deceased. Prosecution has al so produced Ex. P-4 to 7 -- letters
witten by the deceased to her parents narrating the nature of
dowy demand as al so the harassnent. Ex. P-8 is a
Menor andum drawn up by the Panchayatdars calling upon the
appel l ants to give an-undertaking to treat the deceased properly.
Ex. P-9 is an undertaking given by A-1 and A-2 to | ook after
the deceased properly. It is on the basis of the above evidence
col l ected during the course of investigation the appellants were
charged for offences as stated above in the Court of District &
Sessi ons Judge, Rajahmundry who as per his judgnment dated
30. 3.1994 convicted all the accused persons for offences
puni shabl e under sections 304B and 498A | PC. The said
conviction and sentence cane to be confirned by the Hi gh
Court of Judicature, Andhra Pradesh at Hyderabad by the
i mpugned judgnent and agai nst whi ch the appellants herein
preferred a SLP. When the said petition cane up before the
Court on 26.11.1996, this Court dism ssed the petition of the
first appellant herein while notice confined to the petition of
appel l ant Nos.2 and 3 al one was i ssued. However,
subsequently, by entertaining a review petition filed by the first
appel l ant as per its order dated 29.9.1997, this Court granted
leave in regard to the petitions of all the three appellants, hence,
all the 3 appellants are now before us-in this appeal

In this appeal, M. P S Narasinmha, learned counse
appearing for the appellants, submtted that both the courts
bel ow erred in rejecting the first dying declaration Ex. P-28 on
unsust ai nabl e grounds and further erred in placing reliance on
the subsequent dying declaration Ex. P-25 recorded by a Police
of ficial which gave a different version. He also submitted that
the courts below erred in finding corroboration to the contents
of the dying declaration Ex. P-25 fromthe evidence of the
prosecution witnesses. He submtted that a dying declaration
recorded by a Magistrate which is in conformty with the
requi renents of law, should always be preferred to an extra-
judicial dying declaration made to a Police Oficer and that too
subsequent to the recording of the first dying decl aration
Learned counsel pointed out if the contents of Ex. P-28, the
dyi ng declaration nmade to the Munsif Magistrate are
uni npeachable and if the court is satisfied, reliance can safely
be placed on the contents of the said dying declaration. Any
amount of evidence to the contrary could not dimnish the val ue
of such dying declaration. He submtted the fact that the
deceased died of accidental burns is not only spoken to by her
i n unequivocal terns, the sane is al so supported by the entries
made by the doctor, PW10 in the information sent by himto
the Police as also in the accident register Ex. P-20 and 21 which
were entries and informati on nade prior to Ex. P-28 which also
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shows that the deceased had suffered accidental burns. He
submitted that there was a di spute between the fanmlies of the
deceased and the appellants and all the witnesses who have
spoken about the harassment or demand for dowy are

i nterested persons whose evi dence cannot be relied upon to

di scard the statenent of the deceased herself as to the cause of
her deat h.

M. G Prabhakar, |earned counsel appearing for the
State, very strongly supported the judgnments of the two courts
bel ow and subnmitted that there is hardly any room for
interference with the well-considered judgnents of the two
courts below. He submitted that there is no | aw whi ch nakes a
dyi ng decl aration recorded by a Police official either
i nadm ssible or, in any way,; lesser in evidentiary value. It is his
submi ssion that courts will have to weigh the evidentiary val ue
of these two dying declarations on their nerit and if there is
contradiction between the two, either reject both or choose one
whi ch i's nmore acceptable for its evidentiary value. In the instant
case, he submtted that the evidence produced by the
prosecuti'on shows that right fromthe begi nning the appellants
have been making undue demand for dowy and have al so been
harassi ng the deceased both physically and nmentally which is
anply evidenced by the docunentary evidence as well as the
oral evidence produced by the prosecution. In such a case a
dyi ng declaration which is in conformty with the said |ine of
evi dence produced by the prosecution shoul d be accepted
i nstead of the one which is contrary to other acceptable
evi dence produced in the case.

W have heard | earned counsel and al so perused the
records. It is true fromthe evidence |led by the prosecution it
has been able to establish that the appel lants were demandi ng
dowry which was a harassment to the deceased. It is also true
that the death of the deceased occurred within 7 years of the
marriage, therefore, a presunption under section 113B of the
Evi dence Act is available to the prosecution, therefore, it is for
the defence in this case to discharge the onus and establish that
the death of the deceased in all probability did not occur
because of suicide but was an acci dental death.

It is for the above purpose, |earned counsel for the
appel l ants has strongly relied on the dying declaration Ex. P-28
whi ch according to him is free fromall blenmish and is not
surrounded by any suspicious circunstances. W are of the
opinion that if the contents of Ex. P-28 can be accepted as being
true then all other evidence |ed by the prosecution woul d not
hel p the prosecution to establish a case under section 304B | PC
because of the fact that even a marri ed wonan harassed by
demand for dowy may nmeet with an accident and suffer a
death which is unrelated to such harassnent. Therefore, it is for
the defence in this case to satisfy the court that irrespective of
the prosecution case in regard to the dowy denmand and
harassnment, the death of the deceased has not occurred because
of that and the sanme resulted froma cause totally alien to such
dowy demand or harassnent. It is for this purpose the
appel l ants strongly place reliance on the contents of Ex. P-28,
therefore, we will have to now scrutinise the circunstances in
whi ch Ex. P-28 cane into existence and the truthful ness of the
contents of the said docunent. It is the prosecution case itself
that on the fateful day at about 3" O cl ock, the deceased suffered
severe burn injuries and she was brought to the Governnent
hospital at Kothapeta. As per the evidence of PW10 the doctor
when she was admtted to the hospital, he sent an intinmation to
the Police as per Ex. P-21 and al so made an endorsenent in Ex.
P-22, the accident register. In both these docunents, he had
noted that the deceased suffered accidental burn injuries due to
stove burst. It is not the case of the prosecution that this entry
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was nmade by the doctor at the instance of any one of the
appel l ants. At |east no suggestion in this regard has been put to
the doctor when he was in the witness box. As a matter of fact,
there is considerabl e doubt whether any of the appellants was
present at the time when the deceased was brought to the
hospital and was first seen by the doctor PW10. On the
contrary, according to the doctor, a |large nunber of relatives
ot her than the appellants were present at that point of tinme when
the deceased was brought to the hospital, therefore, it is
reasonable to infer that the information recorded by the doctor
in Ex. P-21 and 22 is an information given to the doctor either
by the victimherself or by one of the relatives present there,
who definitely were not the appellants. Fromthe evidence of
this doctor, we notice that anticipating the possible death he
sent a nmessage to the Munsif Magistrate to record a dying

decl aration and the said Magistrate PW13 came to the hospital

i medi ately and after nmaking sure that all the relatives and

ot hers were sent-out of the ward and after putting appropriate
guestions to know the capacity of the victimto make a

statenent _and after obtaining necessary nedical advice in this
regard, he recorded the dying declarations which is in question
and answer format. It is in this statenment the deceased

unequi vocal |y stated that she suffered the injuries accidentally
whil e preparing tea. There has been no suggesti on what soever

put to this witness when he was in the box to elicit anything
whi ch woul d indicate that this statenent of the deceased was
ei t her nade under influence fromany source or was the

statenment of a person who was not in _a proper nmental condition
to nake the statement. Fromthe questions put by the Minsif

Magi strate, and fromthe answers given by the victimto the

sai d questions as recorded by the Minsif Magistrate we are
satisfied that there is no reason for us to cone to any concl usion
other than that this statenment is nmade voluntarily and nust be
reflecting the true state of facts.” The trial court while
considering this dying decl aration seens to have been carried
away by doubting the correctness and genui neness of this
docunent because of other evidence |led by the prosecution

thus, in our opinion, erroneously rejected this dying declaration
which is clear fromthe follow ng finding of thetrial court in
regard to Ex. P-28 : "Her statenent made to the Magistrate

which is at Ex.P-28 has been denonstrated to be an incorrect
statenment of fact and it appears that in the presence of the 3rd
appel | ant, she nade the statenent that fromthe burning stove
her sari caught fire while she was preparing tea." W find
absolutely no basis for the two reasons given by the trial court
for conming to the conclusion that the deceased s statenent

under Ex. P-28 is an incorrect statenent. The court canme to the
conclusion that this statement nmust have been nade in the
presence of the 3rd appellant, a fact quite contrary to'the

evi dence of PWs.10 and 13. On the contrary, the Minsif

Magi strate specifically states that he asked everyone present
and who were unconnected with the recordi ng of the statenent,

to |l eave the room This has not been challenged in the cross-
exam nation. Therefore, in our opinion, this part of the
foundation on which the trial court rejected Ex. P-24 is non-
existent. It is also seen fromthe above extracted part of the
judgrment of the trial court that it held that it "has been
denonstrated to be an incorrect statement of fact". For this also,
we find no basis. If the trial court was maki ng the second dying
declaration as the basis to reject the first dying declaration as
incorrect then also in our opinion, the trial court has erred
because in the case of nultiple dying declarations each dying
declaration will have to be considered independently on its own
nerit as to its evidentiary val ue and one cannot be rejected
because of the contents of the other. In cases where there are
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nore than one dying declaration, it is the duty of the court to
consi der each of themin its correct perspective and satisfy itself
whi ch one of themreflects the true state of affairs.

The trial court in its turn while considering Ex. P-28
observed thus : "I do not want to give much inmportance to the
dyi ng decl aration recorded by PW13. The deceased out of
confusion or live (sic) and affection towards her husband and
in-laws, who are no other than the grand parents m ght have
stated so." Wth respect to the | earned Judge, this finding in
regard to Ex.P-28 is based on inferences not based on record.

We have already noticed that none of the accused was present

at the tinme Ex. P-28 was recorded. That apart, we fail to

understand if the finding of the trial court that Ex. P-28 cane

into existence because of |love and affection towards her

husband and in-laws, is correct then why did the deceased about

10 minutes later inplicate the very same persons in Ex. P-25 of

having |l ed her to comrt suicide. In our opinion, unless there is

material to showthat the statenent as per Ex. P-28 is given

ei t her 'under pressure of the accused or is a statenent nmde

when the victimwas not in a proper state of mnd or sone such

val id reason, the same cannot be rejected nerely because it

hel ps the defence. W have al ready observed even a harassed

wi fe can get burnt accidentally in which case her death cannot

be attributed to harassnent so as to attract section 304B | PC
Havi ng noticed the findings of the two courts below in

regard to Ex. P-25, we will now consider the dying declaration

recorded by PW11 as per Ex. P-25. Thi's statenment cane into

exi stence about 10 minutes after Ex. P-28 was recorded by the

Munsi f Magi strate. We have al ready expressed our doubt as to

the need for recording this statement when the Minsif

Magi strate on a request nmade by the doctor had already

recorded a dying declaration as per Ex. P-28. 1t has cone on

record that when PW11 recorded this statenment, he did not

take the precautions which the Munsif Magistrate took in

sending the relatives of the victimout of the room He also did

not put prelimnary questions to find out whether the patient

was in a fit state of mnd to make the said statenent. It is to be

noted here that the doctor in Ex. P-25 only states 'that the patient

is conscious. In the said statenent, of course, the victim had

stated that she set fire to herself being unable to bear the

harassment meted out to her by her husband and in-1aws. Thi's

part of the statement in Ex. P-25 directly contradicts has earlier

statenent nade to the Munsif Magi strate as per Ex. P-28. Ex.

P-28 is a docunent which excul pates the accused person of an

of fence under section 304B | PC. There is no-.reason to

di sbelieve the contents of Ex. P-28 merely because it is not in

conformity with the prosecution case as to the harassnent

nmeted out to the victim The courts will have tol exam ne the

evidentiary value of Ex. P-28 on its own nerit and unless there

is material to show that the statenment nade in P-28 is/inherently

i mprobabl e and the same was nade by the victimeither under

pressure from outside source or because of her physical and

nmental condition, the same cannot be rejected as untrue or

unreliable. The Magistrate by the prelimnary questions had

satisfied hinself that the victimwas in a fit condition to nmake

the statenment. In this background, we find no reason why Ex. P-

25 which was recorded by a Head Constable without follow ng

the proper procedure should be given preference. The courts

bel ow, in our opinion, have fallen in error in rejecting Ex. P-28

and preferring to place reliance on Ex. P-25; nore so in the

background of the fact that no suggestion whatsoever has been

nade either to the Munsif Magistrate or to the doctor as to the

correctness of Ex. P-28. Per contra, a specific suggestion has

been nade to PW11 the Head Constable that he had inplicated

the accused persons in Ex. P-25 at the instance of the relatives
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of the deceased and her thunmb inpression was taken
subsequently. O course, he has denied this suggestion. Be that
as it may, the fact that Ex. P-25 cane into existence a few
m nutes after Ex. P-28 and was recorded w t hout taking
necessary precautions by a Police Oficer, we think it nore
appropriate to place reliance on Ex. P-28 rather than on Ex. P-
25. If that be so, the death of the deceased will have to be
related to her having suffered burn injuries accidentally and
succunbed to the same. We are aware that since death of Aruna
Kumari in this case occurred within 3 years of her marriage, a
presunption under section 113B of the Evidence Act is
avail able to the prosecution, but since we have accepted the
contents of Ex. P-28 as true, that presunption stands rebutted
by the contents of Ex. P-28. In such a case unless the
prosecution is able to establish that the cause of death was not
acci dental by evidence other than the dying declarations, the
prosecution case under section 304B | PC as agai nst the
appel l ants nust fail

The above finding of ours, however, will not exonerate
the appellants of the charge under section 498A. W have
noti ced fromthe evidence of PW.1 to 5 and 7 as also from Ex.
P-4 to 9 that the prosecutionhas established frequent demands
for dowy as al so harassnent of the victimbecause of the non-
payment of dowry. In this regard, we are in agreenent with the
findings of the two courts bel ow, though we have cone to the
concl usion that the sanme finding woul d not assist the
prosecution to base a conviction under section 304B. |In our
opi nion the material produced by the prosecution in regard to
the demand for dowy and harassment is sufficient to base a
convi ction under section 498A IPC. Hence while allowi ng this
appeal and setting aside the conviction and sentence i nposed
by the two courts below for an offence punishabl e under section
304-B I PC, we confirmthe sentence inposed by the courts
bel ow for an of fence puni shabl e under section 498A | PC

We are told appellants are on bail. Their bail bonds shal
stand cancel |l ed. They shall serve out the bal ance of sentence, if
need be. Remi ssion for the sentence already served, /if any, shal
be given. The appeal is partly allowed.




