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PETI TI ONER
STATE OF U.P. & ANR

Vs.

RESPONDENT:
C. L. AGRAWAL & ANR

DATE OF JUDGVENT: 02/ 05/ 1997

BENCH
Al, MM PUNCHH , S.C AGRAWAL, A.S. ANAND, S.P. BHARUCHA

ACT:

HEADNOTE

JUDGVENT:
W TH
ClVIL APPEAL NO. 10596 OF 1996
JUDGME NT
S. P. BHARUCHA, J.

These civil appeals ariseupon identical facts and may
be di sposed ofby a comon judgnent. The principal judgnment
under appeal is that of a Full Benchof the H gh Court at
Al l ahabad, in Cvil Appeal No. 10568 of1996. The Full " Bench
judgrment was followed by a Division Bench of the H gh Court
and that orderis inpugned in Cvil Appeal No. 10596 of
1996.

The factsthat we state relate to Civil Appeal No.
10568 of 1996. The first respondent was appointed a Lower
Division Assistant in the H gh Courtat Allahabad on 1st
June, 1957. Hewas given, onthe orders ofthe Chi ef
Justicein office at the relevant tine, one premature (or
advance) increnent in theyear 1989, two  premature
increnents in the year 1990 and one prenmturei ncrement in
the year 1991.He retired fromservice on 31st July, 1994.
For the purposes of calcul ating hispensionary benefits,
the appel l antsdid not take into account these prenmature
i ncrenents. They acted upon thebasis of a letter dated27th
June, 1992, which had been addressed by the Joint secretary
of the appellant State to the Registrarof the High Court in
respectof a premature increnent that had been granted to
one Nazim Hussain, a Section Oficer of the H gh Court, who
had then retired. The letter stated, "As the power to
create the post is vested wth theGovernor, so under
Fundanental Rule 27 it is mandatory for H s Excell ency the
Governor to exercise aforesaid powers. There is simlar
provision in Article 229 of the Constitution and All ahabad
H gh Court (Condition of service of Staff) Rules, 1976". The
letter referred to a communication dated 30th May, 1955,
addressed by the Accountant Ceneral of the appellant State
expl aining theprovisions in this behalf in the Allahabad
Hi gh Court (Condition of Service of Staff) Rules, 1946, and
stated that there was no provision for grantof Premature
increment in the 1976 Rules. The letterconcluded, "it shal
be anirregularity to approve thepremature increnent
wi t hout pri or approval of H's Excellency the Governor".
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The first respondent fileda wit petitionto quash the
letter dated 27th June, 1992,and to seek a wit of
mandanus to theappellant Stateand itsDirector of Pensions

to nmake paynent of the balance of his pensi onar ydues
wi t hout reducing the anmbunt of the four premat ure
increnents that had been granted to him bythe Chi ef

Justiceof the H gh Court. The writ petition was referred to
a Full Bench, and the Full Bench allowed it bythe judgnent
and order now i npugned.

Article 229 of t he Constitution deals wth the
officers and servants and theexpenses of H gh Courts. It
reads thus :

"229. officers andservants and the

expenses of High Courts. - (1)

Appoi nt ment s of ~officers and

servants of a High Courtshall be

made by the Chief Justice of the

Court, or such other Judge or

of ficer of the court as he nmay

direct:

Provi ded that the Governor of

the Statemay by rule require that

i nsuch cases asmay be specified

inthe rule no  person not already

attached to /thecourt shall be

appointed to any office connected

with t he court save after

consultation withthe State Public

Service Commi ssion.

(2) Subject to the provisions of

any |aw nmade by the Legislature of

the State, the conditions of

service ofofficers and servants of

a High Court shall be such as may

beprescribed by rules nade by the

Chief Justice of the Court or by

sone ot her Judge or officer of the

court authorised by the Chi ef

Justice to nmake rul esfor the

pur pose :
Provi ded that therul es nade under
this clause shall, so far as they
relate to salaries al | owances,

| eave or pensions, require the
approval of the Governor of the

St at e.
(3) The administrative expenses of
aHi gh a Court, including all

sal aries, all owances andpensions

payable to or inrespect of the

of ficers and servants of the court,

shal | be char ged upon t he

Consol i dated Fund of the State, and

any fees or other noneystaken by

the courtshall form part of that

Fund. "

The Al | ahabad H ghCourt O ficers and Staff (Conditions
of Service andConduct) Rul es, 1976, were madeby the Chi ef
Justice of the HighCourt in exercise of the powers
conferred by clause (2) of Article 229and were notified on
13th July, 1976. Rules 3, 40and 41 were called in aid by
| ear nedcounsel for theappellants. They read thus :

"Strength of theestablishnment -

(1) The nunber of pernmanent posts

of the various categories in
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cl asses |, [, 1l and IV,
respectively, in the establishnent
ofthe Hi gh Courtshall be such as
may he determined by the Chief
Justice from timeto timewith the
approval of CGovernor  of Uttar
Pradesh.

The Chief Justice my from
time to tine, create such tenporary
posts as may be consi der ed
necessary with the approval of the
Gover nor .
(3) The Chief Justice nmay |eave
unfilled or nmay hold inabeyance
any vacant postwithout thereby

entitling any per son to
conpensati on.
(4) Thereshall ~be separate cadre

for each category of posts.”
40. ' Regul ation of other natters -
(1) Al —officers and servants.  of
the Courtshall be subject to the
superintendence and control of the
Chi ef Justi ce.
(2) In respect ofall matters (not
provi ded for in these rules)
regardi ng the conditions of service
of officers and servants of the
Court including matters relating to
their conduct; control and
discipline, the rules and orders
for the tine being in force and
appl i cabl eto Governnentservants
hol di ng corresponding posts in the
CGovernmentof Uttar Pradesh shall
apply to the officers andservants
of the Court subjectto such
nmodi fi cati ons, vari ati ons, and
exceptionsif any, as the Chief
Justice may, fromtime to ting,
speci fy.
Provi ded t hat no or der
contai ning nodifications,
vari ationsor exceptions in rules
or orders relating to salaries,
al | owances, |eave or pensions shal
bemade byt he Chief Justice except
with the approval of the CGovernor.
Provided further thatthe said
powers exerci sabl e under rul es and
orders of Governnment of Uttar
Pradesh by the Governor shall be
exercised by the Chief Justice or
by such officeras hemay, by
general orspecial order, direct.
(3) |If any doubtarises in regard
to a particul ar postin t he
establishnment being corresponding
toa postin the State CGovernment,
the matter will be decided by the
Chi ef Justi ce.
41. Residuary powers-Not hing in
these rules shall be deemed to
affect the power of the Chief
Justice to make such orders, from
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time to tine, ashe may,deemfit
inregard to all matters incidenta
orancillary to these rules not
specifically provided for herein or
inregardto matters as have not
been sufficiently providedfor

Provi ded that if any such
or der relates to sal ari es,
al | owances, | eaveor pension, the
same shall be rmade with t he

approval of the CGovernor of U P."

Learned counsel for the appellants submtted that the
premature increnents could nothave been givento the first
respondents inthese appeals. wthout the approval of the
Governor. Inhis subnmission, the orders granting the
premature increnents ~were-orders relating to sal ariesthat
required the approval of the Governor by reason of the
provisions of the firstprovisoto sub rule (2)of Rule40.

The argument, ~ona plain reading of Rule 40, is
unt enabl e. Thefirst proviso to Sub-rule (2)of Rule 40
speaks of - rules or orders relating to salaries, allowances,
| eave or pensions and states that theseshall not be nade by
the Chief Justice except with the approval of the Governor
The second proviso 'to sub rule(2) of Rule 40 refers to the
powers exercisabl e’ under rul esand orders of the Gover nnent
by the Governor. Reading thetwo provisos together, it is
apparent that the rules and orders that are referred to are
rules and orders of ‘a general nature and not orders made in
exerci se thereof inindividual cases.

The second proviso to sub-rule (2) of Rule. 40 is of
i nportance for a nore fundanental reason. It states that the
powers which are exercisabl e bythe Governor under the rules
and orders of the CGovernment inRespectof matters regarding
conditions of service not provided for~ by the 1976 Rules
shal |l be exercised bythe Chief Justice or bysuch officer
as he my direct. |Insofar asofficers and servants of the
Hi gh Court areconcerned, therefore, the Chief Justice or
his del egat eexerci ses thepowersexerci sable by the
Gover nor undersuch rules andordersof the Government.
Insofaras officers and servants of. the Hgh Court are
concerned, it is enoughthat the Chief justice exercises the
powers conferred upon the Governor under —such rules and
ordersof the Governnent; no further approval by the
CGovernor is required.

Rul e 41 gives the Chief Justiceresiduary powers to
make orders inregard to matters incidental orancillary to
the 1976 Rules and if the orders relate to -salaries,
al  owances, |eave or pension,they are to be made with the
approval of theGovernor. Once again, clearly, the reference
is to the making of general orders in regard to nmatters
incidental or ancillary to thel976 Rules and not in regard
to orders in individual cases.

The orders of the ChiefJustice granting premature
i ncrenents didnot, therefore, require the approval of the
Governor under the aforesaid provisions.

Learned counsel for the appellants then based hi scase
upon Rul e 27 ofthe Financial Hand Book, Vol. II, Part Il to
'V, which readsthus :

"27. Anauthority mygrant a

premature increnent to a CGovernnent

servant on a tinme scale of pay if

ithas power to create a post in

the same cadre on the sanescal e of

pay."

Learned counsel submttedthat itwas theGovernor who




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 8

had created the postswhich the firstrespondents in these
appeal s had occupi edand, therefore, it was only the
CGovernor who could have approved thegrant of premature
increments to them

Article 229 does not statethat posts in the Hi gh Court
are tobe created by the Governor; it does not evendea
with the creation of posts. Cause (1)thereofenpowers the
Chi ef Justice to makethe appointnments of officers and
servants of a High Court. Clause (2)enpowers the Chief
Justiceto nmake rules prescribing the conditions of service
of officers and servants of a High Court with the proviso
that so far as these rules relate to sal aries, allowances,
| eave or pensions, they require the Governor’'s approval.
Clause (3) requires the adm nistrativeexpenses of theH gh
Court to be charged upon the Consolidated Fund of the State.

Rule 3 ofthe 1976 Rules requires that the nunber of
per manent postsof the various categories in classes | to |V
in theH gh Court”s establishnment shall be determ nedfrom
time to time by the Chief Justice with the approval of the
Governor. It is, therefore, ~the Chief Justice who has the
power to create postsin the High Court. Thathe nmay do so
with the approval of the Governor does not detract fronthis
position. The creationof _a post precedes andis different
fromthe approval of its creation. Inany event, by reason
of theprovisions of the 1976Rules referred to above, the
powers of the Governor under the rules and orders of the
CGover nment areexerci sabl e byt he Chi ef “Justice in respect
of matters not covered by the 1976 Rules.

Since, then, it is the Chief Justice who has the power
to create posts in the H gh Court, itis the Chief Justice
who may grant prenmmture-increnents under the aforesai dRul e
27 to the officers and Servantsof the High Court. Moreover,
even ifthe power underthe aforesaid Rule 27 be exercisable
by the Governor, by virtue of the second proviso to sub-rule
(2) of Rule 40 of thel976 Rul es, thepower is exercisable
by the Chief Justice.

Itneeds to be noted that the appellants had before
them an anal ysis of the power of Chief Justice to grant
premature increnents in the comunication dated 30thMy,
1955, addressed by the Additional Deputy Secretary of the
appel lant State to its Accountant Ceneral, wth a copy to
the Registrar of theH gh Court. The letter dated27th
June, 1992, which has been quashed by the inpugnedFul
Bench decision,refers to it. The communi cati onof 30t hMay,
1955, stated

"Rule 7 of these rul esprovides

that the rules and orders for the

time being in force and applicable

to Government servants of

cor respondi ng cl assesin t he

service ofthe State shallregul ate

condi ti onsof service (other than

these covered by the Rules) of

persons servi ngon the staff

attached to the Hi gh Courtprovided

that the powers exercisable under

the said rules and orders by the

CGovernor shall be exercisable by

the Chief Justice or by such person

ashe maydirect Accordingly, the

power exerci sabl eby t heGover nor

under Fundanental Rule 27 Financia

Hand BookVol . |l regarding grant

of premature increments is vested

inthe Chief Justice in so far as
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the Hgh Court staff is concerned.

lam further to invite your

attention to the explanatory Note

tot he Financial Hand Book, Vol. 11

Part 11-1V and to say that in the

ci rcunst ances the Chief Justice was

fully conpetentto grant three

premature increnents to Sri Lalloo

Lal Jouhary. Theseorders are being

issued with the concurrence of

Fi nance Depart nment .

The letter dated 27th June, 1992, seeks to distinguish
the analysis on the basis that therewas no provision for
grant of premature increment in the 1976 Rules. The
di stinction was not justifiedfor the substance of the
rel evant provisions -inthe 1946 Rul esremmi nsunaltered in
the 1976 Rul es, as has already been pointed out.

l[twi Il have been noted that the appellants did not
directly chal l'enge 't heordersof theChief Justice giving
the premature increnments to the first respondents. They
enpl oyed a side wind, by refusing totake these premature
increnents into account for the purposes of calculating the
first respondents’ pensionarybenefits and, accordingly,
conpelled the first respondents to file the wit petitions
challenging the orders in this behalf. The appellants
approach nust be deplored. W can do nobetter than to refer
to the observationsof aConstitution Bench in M
GQurumoorthy vs. Accountant General Assam & Nagal and & Or's.,
1971 Supp. S.C R 420, thus :

"Once an order had been passed by

the Chief Justice of the Hi gh Court

in exercise of his power under

Article 229 of theConstitution the

only course open to the CGovernnent,

ifit wanted tochallenge those

orders, was to take appropriate

proceedi ngs either byway of

persuading the Chief Justice to

rescind or anend his order on the

administrative side or to file a

Wit petition chal | engi ng hi.s

orders inthe H gh Court. But the

Governmenttook the extraordinary

and sonewhat unusual step of

directingthe Accountant Genera

not to issue anypay slip to the

appel l ant until final orders of the

CGover nent wer e i ssued.

During the courseof thehearing of these appeal s we
noti cedthat an orderdated 27th COctober, 1995, madeby a
Di vi si on Bench of the High Court (in Wit Petition<No. 32987
of 1993, S.D. Dixit vs.State U P. & Os.) had been included
in thepaper books and asked about it. It appears that ‘the
said wit petitioner is in the same position as are the
first respondents in the appeals before us. Learned counse
on hisbehalf prayed that the Division Bench hearing the
said wit petition follow the inpugnedFull Bench judgnent.
The Divi sion Bench observed

"The subm ssion nade above by Dr.

Padi a appears to be contrary to the

Apex Court decisions rendered in

Suprenme Court Enpl oyees Wl fare

Association vs. Union ofIndia &

QO hers, A 1.R 1990 S.C 334, and

i nH. C. Puttaswany& others vs. The
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Hon’ bl e Chief Justice of Karnataka

H gh Court & others A Il.R 1991

S.C. 294. Further, t hese two

deci si ons appear to havenot been

brought to the notice ofthe Ful

Bench inadvertently as the Ful

Bench has not referred to these two

above nent i oned Apex Court

deci si ons whi ch have bi nding

effect. Itis, therefore, necessary

toexam ne the issue involved in

this petition in the 1light of the

above referred decisions of the

Apex Court as the af oresai d

decision of theApex Court are

bi nding on this court

not wi t hst andi ngt he af oresai d

pronouncenent of ~ the Full Bench in

C.L. 'Agarwal "s-case in this regard

Sri 'Padi ahas prayed for and is

granted tinmne.

Li st thiscase on 15t h

December, 1995."

Weasked | earned counsel for the appellants whether he
desiredto rely upon the aforenentioned judgnents ofthis
Court in the cases  ofthe Supreme Court Enpl oyees’ Welfare
Associ ati on andM C. Puttaswany. Learned counsel statedthat
they were not rel evanthaving regard to the interpretation
of the Rules that has appealed to us.

There is a passage in the judgment in the case of
SupremeCourt Enpl oyees’ Wl fare Association that, in the
contextof the matters before us, deserves to be set out. W
endorsewhat is observed and commendit to  the States so
that they nmay deal with proposals nade bytheir | Chief
Justices with due deference andrespect-

"57. So far as the Supreme Court

and the Hi gh Courts are concerned,

t he Chi ef Justiceof |ndia and the

Chi ef Justice of the concerned H gh

Court, areenmpowered to frame rules

subj ect tothis that when the rules

are framed by theChief Justice of

India or by the Chief Justice of

t he Hi gh Court rel ating to

sal ari es, al | owances, | eave or

pensi ons, t he appr oval of t he

Presi dent of Indiaor the Governor

asthese may be, is required. It is

apparent that theChief Justice of

I ndi a andt he Chief Justice of the

H gh Court have been placed at a

hi gher | evel inregard to the

framing of rules containing the

conditionsof service. It is true

that the President of |ndia cannot

beconmpel led to grant approval to

the rules framed by the Chief

Justice of I ndi a rel ating to

sal ari es, al | owances, | eave or

pensions, but it is equally true

that when such rules have been

franed bya very high dignitary of

the State,it should be | ooked upon

with respect and unless there is

very good reason not to grant
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approval , the approval should

al ways be granted.|f the President

ofIndia is of the viewthat the

approval cannotbe granted, he

cannot strai ghtway refuseto grant

such approval, but before doing

so, there nustbe exchange of

t hought s between the President of

India and the Chief Justice of

I ndia."

Weare dismayed that theDivision Benchhearing the
said wit petition should have proposedto exam ne the issue
"notwi t hstandi ng the aforesai dpronouncenent of theFul
Bench judgnent”. |If the judgnents inthe cases of Suprene
Court enployees’ welfare Association and MC.  Puttaswany
were cited and the respondents to the said wit petition
submitted thatthe Full Benchjudgnment was erroneous by
reason thereof, the proper course for the D vision Bench to
follow,if it found any nerit in the submission, was to
refer the saidwit petitionto a Full Bench. Judicia
di scipline requires that a Division Bench should not exam ne
de novo an issue that” is concludedby the decisionof a
Ful | Bench of that H ghCourt.

The High Court shall now proceed to expeditiousl yhear
and di spose ofthe/said wit petition and the three orfour
other simlar wit petitions that arestated to be pending
before it in the light of thisjudgment.

The appeal s are di sm ssed. The appellants shal
finalise within 6 weeks fromtoday the pensionary benefits
payabl eto thefirst respondents in the appeals takinginto
accountthe prematurei ncrenents that had so farbeen
excluded and shall pay themall arrears inthis behalf
within 12 weeksfrom t oday.

The appellants shall payto thefirst respondents in
each of theseappeals the costs thereof fixed at Rs.

10, 000/ - .




