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WI TH

ClVIL APPEAL NO. 4689 COF 2006 @S.L.P.(Givil)No.1810/2005,
ClVIL APPEAL NO. 4690 OF 2006-@S.L.P.(Givil)No.2758/2005,
ClVIL APPEAL NO. 4691 CF 2006 @S.L.P. (G vil)No.2760/ 2005,
ClVIL APPEAL NO. 4692 OF 2006 @S.L.P.(Civil)No.5354/2005,
ClVIL APPEAL NO. 4693 OF 2006 @S.L.P. (G vil)No.5647/2005
&

ClVIL APPEAL NO. 4694 COF 2006 @S.L.P. (G vil)No.6657/2005.

S.B. SINHA , J :

Leave granted.

Background facts:

Appel l ants are tenants in the prem ses situated within the Union

Territory of Chandigarh. They were protected interns of the East Punjab

Urban Rent Restriction Act, 1949 (for short, *the 1949 Act’'). The
Admi ni strator of Chandigarh in exercise of his power conferred upon him

under Section 3 of the 1949 Act issued a notification dated 07.11.2002

wher eby and whereunder it was directed that the provisions thereof would

not apply to the buildings; nonthly rent whereof exceeded Rs.1, 500/-.

Aggrieved by issuance of the said notification, Appellants filed wit petitions
before the H gh Court of Punjab and Haryana at Chandi garh, questioning the
vires of Section 3 of the 1949 Act as also the validity of the said notification
dated 07.11.2002 on diverse grounds. The said petitions have been

di sm ssed. These appeals arise for the said judgnments and orders. Before
adverting to the questions involved in these appeals, we nmay notice the

| egislative history of the legislations in question

Rent Act

Union Territory of Chandigarh was a part of the State of Punjab prior
to coming into force of the Punjab Reorganizati on Act, 1966. The Centra
Covernment in exercise of its power conferred under Section 87 thereof
i ssued a notification for extending the provisions of "the Act’ to the Union
Territory of Chandigarh. The 1949 Act is a pre-constitution Act.

The 1949 Act was enacted to restrict the increase of rent of certain
prem ses situated within the Iimts of urban areas and the eviction of tenants
therefrom We may hereinafter notice a few provisions of the said Act.

"Bui | di ng" has been defined in Section 2(a) to mean "any buil ding or
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part of a building |let for any purpose whether being actually used for that
purpose or not, including any |and, go-downs, out-houses, or furniture |et
therewith, but does not include a roomin a hotel, hostel or boarding-house;"

"Urban Area" has been defined in section 2(j) to include an area

conprised in the Union Territory of Chandigarh. Section 3 of the 1949 Act
provi des for exenptions fromthe operation of the said Act, which is in the
following terns

"Exemptions. \026 The Central Covernment may direct that

all or any of the provisions of this Act shall not apply to
any particular building or rented | and or any class of
bui |l di ngs or rented | ands."

Sections 4 and 5 of the 1949 Act provide for prevention of unfair rent
and increase in fair rent in the cases adm ssible as prescribed thereunder

Section 8 of the 1949 Act provides for recovery of the rent which
shoul d have been paid. Section 9 provides for increase of rent on account of
paynment of rates of |ocal authority but prohibits increase thereof on account
of paynment of other taxes. Section 10 provides that the landl ord w thout just
or sufficient cause cannot interfere with the amenities enjoyed by the tenant.
Section 13 protects the tenants from eviction, envisaging that unl ess one or
nore ground specified therein is satisfied, no tenant shall be evicted fromthe
tenanted preni ses save and except in execution of a decree passed by the
Rent Controller. Section 13A provides for right to recover inmedi ate
possessi on of residential or scheduled building to accrue to certain persons.

The operation of the said Act was extended to the Union Territory of

Chandi garh by a notification, in terns whereof it -with certain nodifications
cane into force w.e.f. 04.11.1972. The said notification was struck down by
the H gh Court on the prenise that it was not declared to be an urban area.
Chandi garh was declared to be an urban area in 1972.

The Parlianent thereafter enacted the East Punjab Urban Rent
Restriction (Extension to Chandigarh) Act, 1974 (for short "1974 Act"), the
rel evant provisions whereof read as under

"1. This Act may be called the East Punjab Urban
Rent Restriction Act (Extension to Chandi garh) Act,
1974.

2. Inthis Act, "the Act" neans the East Punjab Urban

Rent Restriction Act, 1949 as it extended to, and was in
force, in certain areas in the pre-reorganisation State of
Punj ab (being areas which were adm ni stered by

muni ci pal committees, cantonnent boards, town

commttee or notified area committee or areas notified as
urban areas for the purposes of that Act) imediately
before the 1st day of Novenber, 1966.

3. Notwithstandi ng anything contained in any

judgrment, decree or order of any court, the Act shal
subject to the nodifications specified in the Schedul e, be
in force in, and be deened to have been in force with
effect fromthe 4th day of Novenber, 1972 in the Union
Territory of Chandigarh as if the provisions of the Act as
so nodi fied had been included in and forned part of this
section and as if this section had been in force at al
material tinmes.

4. (1) Notwi thstandi ng anything contained in any
judgrment, decree or order of any court, anything done or
any action taken (including any notification or direction
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i ssued or rents fixed or perm ssion granted or order nmde)
or purported to have been done or taken under the Act
shal | be deened to be as valid and effective as if the
provisions of this Act had been in force at all materia
ti mes when such thing was done or such action was
t aken.

(2) Nothing in this Act shall render any person
guilty of any offence for any contravention of the
provi sions of the Act, which occurred before the
conmencenent of this Act."

Wit Proceedings :

Appel l ants herein filed separate wit petitions before the Punjab and

Haryana Hi gh Court questioning the validity of the said notification dated
7.11. 2002, wherein-various contentions including the one relating to
jurisdiction of the Adm nistrator in that behalf was raised. In the said wit
petition i't was furthernore contended that the inpugned notification was
beyond the rul e maki ng power of the State Act.

The Hi gh Court, after hearing the matter on 11th March, 2004 at sone

| ength and upon taking notice of the subm ssions made on behal f of the
parties considered it expedient to give opportunity to the Chandigarh

Adm nistration "to/'have a rethinking in the light of the observati ons made
therein so that a balance could be maintai ned between the rights of the
tenants as well as those of the landlords’. -Pursuant thereto an additiona
affidavit was filed on 29th July, 2004 wherein, inter ala, reference was nmade
to the National Housing Policy adopted by the Central CGovernnent as al so
various correspondences entered into by and between it and Adm nistration

of Union Territory of Chandigarh to which we would advert to later. The

Hi gh Court dismissed the said wit petitions holding that the said notification
dated 7.11.2002 was not ultra vires the provisions of the 1949 Act.

H gh Court Judgnent

The Hi gh Court upheld the/validity of the said notification stating

(a) The Adm nistrator has not acted contrary to the |egislative policy
enshrined under the statute.

(b) Wil e considering the | egislative policy and object behind the
enactment of the 1949 Act, the court cannot overl ook the fact that

in the original enactment, anendnents had been carried out by the

| egislature on at |least on two different occasions.

(c) The Adm nistrator having acted in furtherance of the power
conferred upon hi munder Section 3 of the 1949 Act by the

| egislature itself, exercise of such power was not contrary to the
| egi slative policy and/or preanble to the 1949 Act.

(d) By reason of the said notification exenpting application of the
provisions of the Act in respect of the tenanted prenises fetching
nonthly rent of Rs.1500/- or nore would not amount to repeal of

the Act itself.

(e) The said notification having been issued pursuant to or in
furtherance of the National Housing Policy and in terns of the
Model Rent Law suggested by the CGovernment of India, the sane

is validin |aw

(f) As the protection to the tenant was given in terns of the provisions
of the Act read with the 1974 Act, the Administrator was fully
enpowered to withdraw the said protection in respect of a class of
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tenants.

(9) Section 3 of the Act does not suffer fromthe vice of excessive
del egati on as thereby no ungui ded or unfettered power has been
conferred upon the Adm nistrator.

(h) As by reason of Section 3 of the Act, any particular building or
rented | and or class of buildings can be subject nmatter thereof, the
tenants who were paying nonthly rent exceedi ng Rs. 1500/ -

constituted a class by thensel ves.

(1) The cl assification nade by the Adm nistrator that the exenption as
regard application of the Act shall be granted in respect of those

prem ses which fetch rent exceeding a sumof Rs.1500/- per nonth

was not arbitrary and, thus does not offend Article 14 of the

Constitution of India:

(j) The notification would not be violative of Article 14 of the
Constitution of I'ndiaonly because it nmay not be applicable in

respect of a part of the sane building.

Contentions :
The contentions of Appellants before us, inter alia, are:

(i) The Adm nistrator as a del egatee could exercise his power under
Section 3 of the Act only in ternms of the |legislative policy contained
therein which would appear fromthe preanbl e, the Statenents of

nj ects and Reasons and the core provisions thereof and not de’ hors
the sane and, thus, the impugned notification being violative of the

| egislative policy, is unsustainable in |aw

(ii) As the Administrator in a representative denocracy represents the
will of the people as a del egatee he was bound to act within the four-
corners thereof;

(i) A del egat ee cannot transgress the basic features or essential policy of
the Act;

(iv) As the power to |ay down essential |egislative functions vests in the
Legi sl ature, the sane could not be delegated in favour of the

Admi ni strator.

(v) By reason of such del egation, the delegatee cannot ineffect and
subst ance repeal the provisions of the main Act so asto take away the
heart and soul of beneficent |legislations |ike the Rent Act;

(vi) Bef ore exercising the power of delegated |egislation, the
Admi ni strator was bound to take into consideration the rel evant
factors and for the said purpose it was required of himto be
adequately inforned as to how and to what extent the legislative
policy may be given effect to;

(vii) The inmpugned notification being not restricted to particul ar buildings
or class of buildings, the classification sought to be nade on the basis

of paying capacity of a tenant or the tenants thenselves is ultra vires
Section 3 of the Act;

(viii) The inpugned notification is unconstitutional as it contravenes the
| egal phil osophy underlying a beneficent |egislation insofar as it has

done away with the statutory limtations inmposed upon the |andlords

to evict the tenant except on the grounds enunerated in Section 13 of

the Act as also from enhancenment of rent in an arbitrary manner.

The contentions of Respondents, on the other hand, are:

(i) Reasonabl e classification of 'tenants’ and 'tenanted prem ses’ is
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permssible in terns of Article 14 of the Constitution of India.

(ii) The bjects and Reasons of the 1974 Act, inter alia, was to
regul ate rent of the premi ses situated within the urban areas and
there being no provision for enhancerment of rent; by reason of the
said notification, the Adm nistrator sought to achi eve a bal ance
between the interests of the |andlords and those of the tenants;

(iii) The notification whereby the landlord’ s property had been taken
out of the rent control laws is in accordance with the policy of the
Government of India as is reflected fromthe nodel rent |aws

circulated by the Mnistry of U ban Devel opnent for the purpose

of stimulating private investnent in rental housing, and by reason

t hereof the balance was tilted in favour of the tenants which was
causi ng del eterious, econonm c and soci al consequences;

(iv) The State having adopted a policy of allow ng Foreign Direct
I nvest ment. in housing, the said notification, being in tune with the
current econom c policy of the Governnent, the H gh Court rightly
refrained fromexercising its power of judicial review,

(v) In view of a | arge nunber of decisions of this Court it is now well
settled that Section 3 of the Act is intra vires the Constitution

(vi) The i nmpugned notification is a conditional |egislation and not a
del egated | egi sl ati on

(vii) Merely because the exenption granted by the inmpugned
notification is perpetual in nature, the same per se does not offend
the legislative policy particularly in view of the fact that al nost
simlar notifications have been upheld by this Court;

(viii) Though the Rent Act confers right on the tenants agai nst exorbitant
increase in rent and/or mala fide eviction; such statutory protection
havi ng caused great hardship to the | andlords and havi ng been

abused by the tenants, corrective measures could be taken in terns

of the said statute;

(ix) There being no provision for determ nation of ‘a fair rent, Sections
4 and 5 of the Act cannot be inplenmented in case of a tenanted

prem ses situated in Chandigarh

(x) Despite the fact that the value of the property has increased, nmala
fide enhancenent of rent and nala fide eviction of the tenants

i ntended by the legislature acquire an ugly nood by the landlord at

the hands of the tenants;

(xi) The court cannot overl ook the fact, while considering the

| egi sl ative policy, that several anmendments have been carried out

by the legislature to mtigate the hardshi ps of the | andl ords and as
the del egatee has acted keeping in view the |egislative history, no
exception can be taken to the exercise of the power of del egated

| egi sl ati on by the Admi nistrator;

(xii) In view of the National Housing Scherme franed by the
Government of India in the year 1991, the Admi nistrator cannot ~be
said to have committed any illegality in issuing the said

notification as by reason thereof a bal ance has been sought to be

mai nt ai ned between the interests of the | andlords and those of the
tenants, particularly, in view of the fact that by reason thereof the
| andl ords were to be provided adequate return on their investnent

and so as to see that the tenants do not enjoy any unfair advantage
over the |andl ords.

Condi tional |egislation and del egated | egislation
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We, at the outset, would like to express our disagreenent to the

contentions rai sed before us by the | earned counsel appearing on behal f of
Respondents that the inpugned notification is in effect and substance a
conditional |egislation and not a delegated |egislation. The distinction

bet ween conditional |egislation and del egated |egislation is clear and

unambi guous. I n a conditional |egislation the del egatee has to apply the |aw
to an area or to determne the tine and manner of carrying it into effect or at
such tinme, as it decides or to understand the rule of legislation, it would be a
conditional legislation. The legislature in such a case nakes the | aw, which
is conplete in all respects but the same is not brought into operation

i medi ately. The enforcement of the | aw woul d depend upon the ful fil ment

of a condition and what is delegated to the executive is the authority to
determ ne by exercising its own judgnent as to whether such conditions

have been fulfilled and/or the tinme has conme when such | egislation should be
brought in force. The taking effect of a legislation, therefore, is made
dependent upon the determ nation of such fact or condition by the executive
organ of the CGovernment.  Del egated |egislation, however, involves

del egation of rul'e maki ng power of |egislation and authorises an executive
authority to bring in force such an area by reason thereof. The discretion
conferred on the executive by way of delegated |egislation is nuch wider.

Such power to make rul es or regulations, however, nust be exercised within
the four corners of the Act. ~Delegated |egislation, thus, is a device which
has been fashioned by the legislature to be exercised in the manner |aid

down in the legislation itself. By reason of Section 3 of the Act,

Adm ni strator, however, has been enpowered to issue a notification

wher eby and whereunder, an exenption is granted for application of the Act
itself.

I n Handard Dawakhana (Wakf) Lal Kuan, Del hi & Anr. vs.
Union of India & Os. [(1960) 2 SCR 671], this Court stated:

"The distinction between conditional |egislation

and del egated legislation is this that in the forner the
del egate’ s power is that of deternmining when a

| egi sl ative decl ared rul e of conduct shall becone
effective; Hampton & Co. v. U'S. (276 U S. 394) and the
|atter involves del egation of rule maki ng power which
constitutionally nmay be exercised by the adm nistrative
agent. This nmeans that the |egislature having | aid down
the broad principles of its policy in the |egislation can
then | eave the details to be supplied by the

admi nistrative authority. In other words by del egated

| egi sl ation the del egate conpletes the |egislation by
supplying details within the linmts prescribed by the
statute and in the case of conditional |egislation the
power of legislation is exercised by the |egislature
conditionally leaving to the discretion of an externa
authority the time and manner of carrying its legislation
into effect as also the determ nation of the area to which
it is to extend;"

{See also M P. High Court Bar Association vs. Union of India &

Os. [(2004) 11 SCC 766]; State of Tami | Nadu, represented by
Secretary, Housing Deptt., Mdras vs. K Sabanayagam & Anr. [(1998)
1 SCC 318]; and Oient Paper and Industries Ltd. & Anr. Vs. State of
Oissa & Os. [(1991) Supp.1 SCC 81].}

Judi ci al review of del egated | egislation

VWil e considering the validity of delegated |egislation, the scope of
judicial reviewis limted but the scope and effect thereof has to be
consi dered having regard to the nature and object thereof.

The nature of delegated | egislation can be broadly classified as:
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(i) the rul e-maki ng power;
(ii) grant of exenption fromthe operation of a statute.

In the latter category, the scope of judicial review would be w der as
the statutory authority while exercising its statutory power must show that
the sane had not only been done within the four-corners thereof but
otherwise fulfils the criteria |laid down therefor as was held by this Court,
inter alia, in P.J. Irani vs. State of Madras & Anr. [(1962) 2 SCR 169].

In Craies on Statute Law, 7th edition, it is stated at page 297:

"The initial difference between subordinate |egislation

(of the kind dealt with in this chapter) and statute |aw
lies in the fact that a subordi nate | aw nmaki ng body is
bound by the terns of its delegated or derived authority,
and that courts of law, as a general rule, will not give
effect tothe rules, etc., thus made, unless satisfied that
all the conditions precedent to the validity of the rules
have been fulfilled. The validity of statutes cannot be
canvassed by the courts, the validity of del egated

| egislation as a general rule can be. The courts therefore
(1) will require due proof that the rules have been made
and pronul gated in accordance with the statutory

authority, unless the statute directs themto be judicially
noticed; (2) in the absence of express statutory provision
to the contrary, may inquire whether the rule-nmaking

power has been exercised in accordance with the

provi sions of the statute by which it is created, either
with respect to the procedure adopted, the form or

subst ance of the regul ation, or the sanction, if any,
attached to the regulation : and it follows that the court
nmay reject as invalid and ultra vires a regul ati on which
fails to conply with the statutory essentials."

In GP. Singh’s Principles of Statutory Interpretation, Tenth Edition, it
is stated at page 916:

"Grounds for judicial review\026 Delegated legislation is
open to the scrutiny of courts and may be declared
invalid particularly on two grounds: (a) Violation of the
Constitution; and (b) Violation of the enabling Act. The
second ground includes within itself not only cases of
viol ation of the substantive provisions of the enabling
Act, but also cases of violation of the mandatory
procedure prescribed. It nay also be challenged on the
ground that it is contrary to other statutory provisions or
that it so arbitrary that it cannot be said to be in
conformity with the statute or Article 14 of the
Constitution or that it has been exercised in bad faith.
The Iimtations which apply to the exercise of

admi ni strative or quasi-judicial power conferred by a
statute except the requirenment of natural justice also
apply to the exercise of power of delegated |egislation
Rul es made under the Constitution do not qualify as
legislation in true sense and are treated as subordi nate
| egi sl ation and can be challenged in judicial review like
del egated legislation. Conpliance with the Iaying

requi rement or even approval by a resol ution of

Parliament does not confer any imunity to the

del egated legislation but it may be a circunstance to be
taken into account along with other factors to uphold its
validity although as earlier seen a |laying clause nay
prevent the enabling Act being declared invalid for
excessi ve del egation.”
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In Cariant International Ltd. & Anr. vs. Securities & Exchange
Board of India [(2004) 8 SCC 524], this Court observed:

"When any criterion is fixed by a statute or by a
policy, an attenpt should be nade by the authority
nmaki ng the del egated legislation to follow the policy
formul ation broadly and substantially and in conformty
therewith. [See Secy., Mnistry of Chemicals &
Fertilizers, Govt. of India v. Cpla Ltd., SCC para 4.1.)"

We nmay notice that in State of Rajasthan & Ors. vs. Basant Nahata
[(2005) 12 SCC 77 : AR 2005 SC 3401], it was pointed out

"The contention raised to the effect that this Court
woul d not \interfere with the policy decision is again
devoid of ‘any nmerit. A legislative policy nust conform
to the provisions of the constitutional nandates. Even
ot herwi se-a policy decision can be subjected to judicia
revi ew. '

In B.K Industries'& Or's. vs. Union of India & O's. [(1993) Supp
3 SCC 621], this Court clearly held that a del egate cannot act contrary to the
basic feature of the Act stating:

"\ 005.. The words "so far as may be" occurring in Section
3(4) of the Cess Act cannot be stretched to that extent.

Above all it is extrenely doubtful whether the power of
exenption conferred by Rule 8 can be carried to the
extent of nullifying the very Act itself. 1t would be

difficult to agree that by view of the power of exenption,
the very levy created by Section 3(1) can be di spensed
with. Doing so would anmount to nullifying the Cess Act
itself. Nothing remmins thereafter to be done under the
Cess Act. Even the | anguage of Rule 8 does not warrant
such extensive power. Rule 8 contenpl ates nerely

exenpting of certain exci seabl e goods fromthe whol e or

any part of the duty |eviable on such goods. The principle
of the decision of this Court in Kesavananda Bharati v.
State of Kerala (1973) 4 SCC 225, applies here perfectly.

It was held therein that the power of amendnent

conferred by Article 368 cannot extend to scrapping of

the Constitution or to altering the basic structure of the
Constitution. Applying the principle of the decision, it
must be held that the power of exenption cannot be

utilised for, nor can it extend to, the scrapping of the very
Act itself. To repeat, the power of exenption cannot be
utilised to dispense with the very |levy created under
Section 3 of the Cess Act or for that matter under Section
3 of the Central Excise Act."

The | aw, which, therefore, has been laid down is that if by a
notification, the Act itself stands effaced; the notification my be struck
down. But that nmay not be the only factor.

In H ndustan Lever & Ors. vs. Hindustan Lever Mazdoor Sabha

& Os. [(1994) Supp.l SCC 1] this Court again |aid down the |aw that
exerci se of power of exenption can be nade on the basis of twin tests of the
basi ¢ object underlying the Act and valid classification stating

"\ 005..But such exenption cannot be on the basis of the
wor kers and their wages differentiating between
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different cl asses of worknen of the sane unit."

{See al so Nedurimilli Janardhana Reddy vs. Progressive

Denocratic Students’ Union & Ors. [(1994) 6 SCC 506], Agricultura

Mar ket Commi ttee vs. Shalimar Chemical W rks Ltd [(1997) 5 SCC

516], Additional District Magistrate (Rev.) Delhi Adm. etc. vs. Siri
Ram etc. [(2000) 5 SCC 451] and | TW Si gnode India Ltd. vs. Collector of
Central Excise [(2004) 3 SCC 48].}

It is interesting to note that in Secretary, Mnistry of Chemcals &
Fertilizers, Government of India vs. Cpla Ltd. & Os. [(2003) 7 SCC 1],
this Court opined:

"It is axiomatic that the contents of a policy

docunent cannot be read and interpreted as statutory

provi sions. Too much of legalism cannot be inported in
under standi ng the scope and neaning of the clauses
contained in policy formul ations. At the sane tine, the
Central  Governnent which conbi nes the dual role of

pol i cy- maker and the del egate of | egislative power,

cannot at its sweet will and pleasure give a go-by to the
policy guidelines evolved by itself in the matter of

sel ection of drugs for price control. The CGovernnent

itself stressed on/'the need to evolve and adopt transparent
criteria to be applied across the board so as to ninimze
the scope for subjective approach and therefore cane
forward with specific criteria. It is nobody’ s case that for
any good reasons, the policy or norns have been changed

or have becone inpracticable of conpliance.”

We may hereinafter notice the decisions relied upon by M. Nariman.

In Maharashtra State Board of Secondary and Hi gher Secondary

Education & Anr. etc. vs. Paritosh Bhupeshkumar Sheth and Os.

[(1984) 4 SCC 27], this Court was concerned with a‘regul ati on | ayi ng down

the ternms and conditions for revaluating the answer papers. [ ndi sput abl y,
there exists a distinction between regulations, rules and bye-laws. The
sources of fram ng regul ations and bye-laws are different and distinct but the
same, in our opinion, would not nean that the court w |l have no jurisdiction
to interfere with any policy decision, |egislative or otherw se.

In Indian Express Newspapers (Bonbay) Pvt. Ltd. & Ors. etc. vs.

Union of India & Ors. etc. [(1985) 1 SCC 641], the question which arose

for consideration therein was as to whether the exenption notification

i ssued under Section 25 of the Custons Act, 1962 was beyond the reach of

the Adm nistrative Law. Venkataram ah, J. speaking for the Bench, held

that the Court exercising power of judicial review of a piece of subordinate

| egi slation can exercise its jurisdiction, apart fromthe grounds on which a

pl enary | egislation can be challenged, but if it is contrary to other statute or
if it is so unreasonable so as to attract the wath of Article 14 of the
Constitution of India opined that the arbitrariness is not treated as a separate
ground in India as it is a part of Article 14 of the Constitution stating:

"\ 005. A distinction nmust be made between del egation of a

| egi slative function in the case of which the question of
reasonabl eness cannot be enquired into and the

i nvestment by statute to exercise particular discretionary
powers. |In the |latter case the question nmay be considered

on all grounds on which adm nistrative action nmay be

guesti oned, such as, non-application of mnd, taking
irrelevant matters into consideration, failure to take

rel evant matters into consideration, etc., etc. On the facts
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and circunstances of a case, a subordinate |egislation my
be struck down as arbitrary or contrary to statute if it fails
to take into account very vital facts which either expressly
or by necessary inplication are required to be taken into
consi deration by the statue or, say, the Constitution. This
can only be done on the ground that it does not conform

to the statutory or constitutional requirenents or that it
of fends Article 14 or Article 19(1)(a) of the Constitution
It cannot, no doubt, be done nerely on the ground that it

is not reasonable or that it has not taken into account

rel evant circunmstances which the Court considers

rel evant."”

It was categorically held that a subordinate |egislation would not
enjoy the sane degree of inmmunity as a | egislative act woul d.

To the sane effect are the decisions of this Court in Khoday
Distilleries Ltd: & Ors. vs. State of Karnataka & O's. [(1996) 10 SCC
304] and Dai-ichi Karkaria Ltd. vs. Union of India & Ors. [(2000) 4 SCC
57], wher'ein |Indian Express Newspapers (Bonbay) Pvt. Ltd. (supra) was
foll owed. W, therefore, need not deal with them separately

It is not necessary for us to dilate on this subject as in Bonbay
Dyeing & Mg. Co. Ltd. (3) vs. Bombay Environmental Action Goup &
Os., reported in (2006) 3 SCC 434, the power of judicial review on
del egated | egi sl ati on has been consi dered at sone details, opining

"For the foregoing reasons, we are of the opinion

that in cases where constitutionality and/ or
interpretation of any legislation, be it nade by the
Parlianment or an executive authority by way of

del egated legislation, is in question, it would beidle to
contend that a court of superior jurisdiction cannot
exerci se the power of judicial review Adistinction nust
be made between an executive decision laying down a
policy and executive decision in exercise of its

| egi sl ative making power. A |legislation be it made by
the Parlianment/Legi slature or by the executive nust be
interpreted within the parameters of the well-known
principles enunciated by this Court. Wether a

| egi sl ati on woul d be declared ultra vires or what woul d
be the effect and Page 1243 purport of a legislation
upon interpretation thereof will depend upon the

| egislation in question vis-‘-vis the constitutiona

provi sions and other relevant factors. W woul d have to
bear sone of the aforenentioned principles in mnd

whil e adverting to the rival contentions raised at the bar
inregard to interpretation of DCR 58 as well as
constitutionality thereof."

{See al so Keral a Sanst hana Chetu Thozhilali -Union vs. State of
Kerala & Ors. [(2006) 4 SCC 327].}

Judi cial review of delegated legislation is, therefore, permnissible.

Nat i onal Housing Policy & other reasons for issuing the
i mpugned notification :

It is not in dispute that the Central Government evol ved a Nationa
Housing Policy. The said Policy, according to Respondents, was made
pursuant to or in furtherance of a decision of this Court in Prabhakaran
Nair & Ors. Vs. State of Tami|l Nadu & Ors. [(1987) 4 SCC 238 ] stating

"It is comon know edge that there is acute
shortage of housing, various factors have led to this
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problem The laws relating to letting and of |andlord and
tenant in different States have fromdifferent States’
angles tried to grapple the problem Yet in view of the
magni t ude of the problem the probl em has becone

i nsoluble and the litigations abound and the people
suffer. Mdre houses must, therefore, be built, nore
accommodati on and nore spaces nade avail able for the
people to live in. The laws of |andlord and tenant nust
be made rational, humane, certain and capabl e of being
qui ckly i nplemented. Those | andl ords who are having
prem ses in their control should be induced and
encouraged to part with avail abl e acconmpdati on for
limted periods on certain safeguards which will strictly
ensure their recovery when wanted. Men with noney
shoul d be given proper and neani ngful incentives as in
some European countries to-build houses, tax holidays
for new houses can be encouraged. The tenants shoul d

al so be given protection and security and certai n anpunt
of reasonabl eness in the rent. Escal ation of prices in the
urban properties, |and, materials and houses nust be
rational I'y checked. This country very vitally and very
urgently requires a National Housing Policy if we want
to prevent a nmmjor breakdown of |aw and order and
gradual disillusionment of people. After all shelter is
one of our fundanental rights. New national housing
policy nust attract new buil di ngs, encourage new

bui | di ngs, nake avail abl e new spaces, rationalise the
rent structure and rationalise the rent provisions and
bring certain anpunt. of uniformty though | eaving scope
for sufficient flexibility anbng the States to adjust such
| egi sl ation according to its needs. This Court and the
Hi gh Court should al so be relieved of the heavy burdens
of this rent litigations. Tier of appeals should be
curtailed. Laws rust be sinple, rational and clear
Tenants are in all cases not the weaker sections. There
are those who are weak both among the | andl ords as

well as the tenants. Litigations must conme to end

qui ckly. Such new Housi ng Policy nust conprehend

the present and anticipate the future. The idea of a
Nati onal Rent Tribunal on an All India basis with

qui cker procedure shoul d be exam ned. This has

become an urgent inperative of today’s revolution. A
fast changi ng soci ety cannot operate w th unchangi ng

| aw and preconceived judicial attitude."

The said national policy was made on or about 17.7.2002. Therein, it

was, inter alia, recommended that appropriate amendnents be made in the
existing laws and regul ations so as to achi eve a bal ance of interests of both \026
the | andl ords and tenants, which would stimulate further constructions. ~ On
the basis of series of consultations with the State Governments and various
experts, the Mnistry of Urban Devel opnent suggested various features of a
nodel rent control |aw which was considered in the Chief Mnisters’
Conference held on 7.3.1992 | aying down a broad frane-work therefor. The
features as regards exenption |laid down therein are as under: (1) No rent
control |aw should apply to an urban area, popul ati on whereof as per the
1991 census exceeds 3 million; (2) Exenption to residential and non-
residential prem ses carrying nore than a rental value ranging from

Rs. 1500/ - to Rs.3500/- per nonth as nmay be specified on city-w se basis.

The ceiling for rent will be automatically revised upwards as per escal ation
fornmula of standard rent. Exenption would extend to existing as well as

new t enanci es and covering new and existing constructions. (3) There

shoul d be a provision for fixation of standard rent by a certain specified
per cent age. (4) Rent Control Act should be nade a pernanent one.
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Additional affidavit by the Adm nistrator

We have noticed herei nbefore that pursuant to an observati on nade by

the H gh Court on 11.3.2004 an additional affidavit was filed before the
Hi gh Court by the Admi nistrator. 1In his additional affidavit affirnmed on
24.7.2002, the Adm nistrator assigned reasons for issuing the said
notification. Reference was also nade to the correspondences passed

bet ween the Central Government and the Union Territory culmnating in

i ssuance of the said notification

We may take note of the contents of the said affidavit at sone details.
In the said additional affidavit, it was stated:

"\ 005G ven the nature of Rent Control Laws, it is
submitted that the balance of rights of |andlords and
tenants is tilted in favour of tenants by these | aws
resulting in deleterious economc and socia

consequences as noted in the Urban Refornms Policy of
CGovernment of India. Therefore, the balance of rights
woul d be fully restored if and when Urban Rent Contro
Laws, as they presently exist are repealed and contracts
bet ween tenants and | andl ords are governed by the | aw

of the land subject to such special provisions as may be
required to regul ate such contracts given their specific
nature. In these circunmstances the Adnministration's
notification dated 7.11.2002 is a step towards inproving
the bal ance of rights between | andlords and tenants.

As regards the limt of exenmption, which is

Rs. 1500/- p.m it has been brought out that in various
other States sinilar exenptions are in the range of

Rs. 1000- 3500 p. m Speci fic nention has been nade of
Section 3 of the Punjab Rent Act, 1995 which has not' so
far been notified by Governnent of Punjab, but wherein
the State Governnent would have to notify the

exenption for properties that have a deemed nonthly
rent above certain linmt, that |imt being between

Rs. 1500- 3500/ -. The Chandigarh Adnministration's
notification limt of Rs.1500/- is in line with the range
mentioned in the Punjab Act of 1995. As such it wll
not be in public interest to alter this [imt."

It was further averred

"The Act canme into effect in Decenber 1988. Large
nunber of wit petitions were filed in the Supreme
Court challenging the constitutionality of the
amendnments. The Suprene Court, in a series of
judgrments, has upheld the validity of these amendnents.
The Govt. of India has requested all the State
CGovernments to enact anendments to rent control |aws
on simlar lines. This was broadly endorsed, as a part of
the Draft National Housing Policy, in the Conference of
Housing Mnisters in Cctober 1990. A nunber of States
have initiated anendnents in this regard.”

In para 5 of the said recomendations, provisions have been nmade for
grant of exenption to the residential or non-residential property according to
the current price index.

In the witten statenent filed on behalf of Admnistrator it was stated
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"\ 005..The city of Chandigarh has grown in size,

econony, popul ation etc. and has occupi ed an inportant
position so far as other cities in India are concerned.
Further, Chandigarh has the hi ghest per capita incone
conpared to any other city/state in the country as per

the latest census. Suffice, it to submt the classification
has a nexus with the object sought to be achieved. It is
not violative of Article 14 of the Constitution of India

nor does it anount to repeal of the 1974 Act.

It may be mentioned here that the stanp duty on
conveyance deeds has been reduced from 12.5%to 6%
by the Chandi garh Admi ni stration vide notification
no. 5645-Hl I'1 (5) - 2002/ 14968 dated 2.8.02 i ssued under
Section 9-A of the Indian Stanp Act, 1899.

\ 005. That the contents of ground (xiii) to (xiXx)

deni ed being wong and incorrect. As stated above, the
Adm ni strator has the jurisdiction to issue the
notification dated 7-11-02. There is no requirenent of
any consultation or prior _sanction."

By a letter dated 17th July, 2002, the State CGovernnments were, asked
by Union of India to regulate the rent control and rental housing, inter alia,
stating:

"As you are aware, in his Budget Speech 2002-

03, the Union Finance M ni ster has announced the
creation of an Urban Reforms Incentive Fund with an
outlay of Rs.500 crore for the year. During finalization
of the size of Annual Plan of your State, the Planning
Coi mm ssi on has indicated the amount out of this Fund,
as part of State's share of resources (vide Annexure-l).
However, actual release is to be based on action on the
reformfront, for which a Menorandum of Agreement is

to be signed between the State Governnent and

Governnment of India. | enclose the draft of the MA
(Annexure 11).

XXX XXX XXX XXX XXX
3. The specific actions to be taken by the

States are indicated in the separate note at Annexure |1l
The first instalnment, equal to 1/3rd of the eligible

amount, will be released on the State signing the MA,
to be followed by two further instalnments for the
financial year which will be based on the progress in
i mpl enenting the agreed reform cal endar, as indicated
in Annexure I1l1. W wll also provide Guidelines for
the reformitens, for which an Expert Conmittee is at
work. It may please be noted that "for purposes of

rel ease of funds the total package is to be taken into
account and not any individual conponent”.

4, You will agree that the reforns which have

been nentioned in the Budget Speech and in this letter

are long overdue in the urban sector. The incentive

Fund only highlights them and encourages their

adoption. The over-all intention is to encourage
construction of housing including rental housing, to

reduce transaction costs and del ays in property
transactions, to provide for easier availability of land for
construction, and inprove municipal finances with a

view to devel oping infrastructure and civic services in
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our cities."

The Central CGovernnent issued another letter on or about 10th
Decenber, 2002, wherein upon reference to the said notification dated
7.11. 2002, a detailed report was called for as to what steps have been taken
by the States concerned by the Mnistry of Urban Devel opment and Poverty
Al'l evi ati on.

As regards reform ng the Rent Control Act it was stated

"\005.In the MoA the State will undertake to carry

out a range of reforns in rent control conmencing,

during the current year, with | egislative neasures to
ensure that new construction (i.e., buildings constructed
on or after 1-4-2002), and-any vacancy of any existing
bui I di ng occurring on or after the date of the signing of
the MoA; will not come under the anbit of Rent Contro

or tenancy protection. States which do not have a Rent
Control Act-w || undertake not to introduce such a
neasure (rent control).

In order to qualify for the second and third
instal nrents, the two neasures to be taken are

(i) the required I|egislation should have been
enacted and brought into effect in respect of new
construction/newy arising vacancy as agreed to in the

MoA;

(ii) the State Governnent should have issued a
CGovernment Order/Resol ution |aying dowmn the tota
policy of reformof rent control. The policy statenent

shoul d include, in addition to the policy in respect of
new construction or newWy arising vacancy in an
exi sting building as stated above, also the policy

regardi ng existing tenancies. In(respect of existing
tenancies, the State will adopt the following in their
policy:

i To renove ceiling on rent on existing
tenancies, and to provide for rents to

nove to market rates,

ii. To fix time limt of three years for
exi sting tenancies which do not have

a proper witten | ease agreenent

bet ween | andl ords and tenants,

iii. To restrict tenancies to the life-time

of |essee,

i V. To permt possession on term nation
of tenancy wi thout recourse to

litigation,

V. To create an Authority and provide

guidelines to fix rents on the basis of
market rates in respect of existing
t enanci es.

Action in the Year 2003-04 : The policy on
exi sting tenancies should be brought into effect through
appropriate |egislative changes; in the second year of
the schene. Release of URIF in future years will be
based on inplenentation of the agreed schedul e of
reformin respect of existing tenancies."
[ Enphasi s suppl i ed]
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Union of India, inits affidavit filed before the H gh Court, had

referred to its letter dated 10.12.2002. The Joint Secretary, Finance,
Chandi garh in response thereto by letter dated 23.12.2002 inforned the
Central Governnment about issuance of the said notification dated 7.11.2002
and the background t hereof.

Notifications issued in respect of the city of Chandigarh
and i ssued under Section 3 of the Act of 1949

Let us now consider some of the notifications to which our attention
has been drawn by M. Narinman which were applicable to the city of
Chandi garh and i ssued under Section 3 of the Act.

A press note was issued on 23rd May, 1959 by the CGovernnent of

Punj ab exenpting the city of Chandigarh fromthe operation of the Act for a
peri od of 25 years, the reference whereof, has been nade in a Full Bench

j udgrment of the Punjab and Haryana Hi gh Court in Dr. Harikishan Singh

vs. Union of India & Os. [AIR 1975 P&H 160]. The said press note was
found to beinvalid in law by the High Court. On or about 24.9.1974 a
notification was issued by the Chief Conm ssioner under Section 3 of the
Act exenpting all new buildings fromthe purview of the Act for a period of
five years. Yet again on 5:3.1985 the Chief Conm ssioner granted
exenptions to all buildings and rented | ands bel onging to the Governnent.
We woul d deal with/'the said notification and simlar other notifications

i ssued by the State of Punjab and other ‘States consequently a little later.

The Adm nistrator of Union Territory of Chandigarh issued the

i mpugned notification dated 7.11.2002 directing that the provision of the Act
was not applied to the buil dingsand rented l'ands whose nonthly rent

exceeds Rs. 1, 500/ -.

Bef ore adverting to the question involved in these appeals, we may
also notice simlar notifications issued by the State of Punjab and other
States to which our attention has been drawn by M. Narinan.

O her exenption notifications :

By reason of a notification dated 12.9. 1950, the evacuee properties

were exenpted fromthe purview of rent laws. ~The prenises vested in |oca
CGovernment bodi es were al so exenpted by issue of notification dated
21.2.1947. Simlarly, the lands and buil dings bel onging to Minicipa
Conmittee and Notified Area Conmmttee, District Boards or Panchayats

were al so exenpted by a notification dated 3.6.1959. The validity of the said
notification has been upheld by the Full Bench of the Punjab & Haryana

High Court in Hari Prasad Gupta vs. Jitender Kumar Kaushi k reported

in AIR 1982 P&H 165. By a notification dated 8.10.1959, buildings and
rented | ands bel onging to the inprovement trust were exenpted. A simlar
notification was issued on 5.11.1959 exenpting buil dings and rented | ands
bel ongi ng to the Cantonnent Boards of Anbal a, Ferozpur and Jull under

The buil di ngs belonging to the Governnent of India and the State of Punjab
and other States were exenpted by a notification dated 5.1.1949. Yet again
all the buildings and rented lands in the urban area of Mhali were exenpted
for the period from 28.1.1983 and expiring on 31.3.1995 by a notification
dated 9.2.1984.

I ndi sputably, the validity of sonme of the aforenentioned notification
has been upheld by this Court in Punjab Tin Supply Co., Chandigarh &
Os. vs. Central Governnent & Ors. [(1984) 1 SCC 206], Ms. Kesho
Ram & Co.& Ors. Etc. vs. Union of India & Ors. [(1989) 3 SCC 151],
Firm Amar Nat h Basheshar Dass vs. Tek Chand [(1972) 1 SCC 893] and
Sadhu Singh vs. District Board, Gurdaspur & Anr. [(1969) RCR 156],
however, we woul d consider the applicability of the decisions of this Court
in this case hereinafter. The applicability of the said decision vis-‘-vis the
notifications which fall for consideration therein would be noticed by us.
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Notifications i ssued by other States :

The CGovernnent of Rajasthan issued notification dated 19.5.1976
exenpting the properties of Wakf Board which has been upheld by this
Court in Tharumal & Anr. Vs. Masjid Haj um Pharosan Va Madrassa
Talimul Islam Mrza Izsmai|l Road, Jaipur [(1994) 3 SCC 375].

The Andhra Pradesh Government has issued a notification dated

29.12.1983 under Section 26 of the Andhra Pradesh Buil dings (Lease, Rent

& Eviction) Control Act, 1960 exenpting all buildings fetching rental of

Rs. 1,000/ - fromthe purview of the Act we.f. 26.10.1983. The validity of
the said notification cane up for consideration before a | earned Single Judge
of the Andhra Pradesh High Court in Wit Petition No.8081 of 1986.

Fol | owi ng a Division Bench decision of the said Court in Ms. Buywell

Cor poration vs. Mahadevmal [1988 APLJ-1-345], the said wit petition

was di sni ssed

St at utes exenpting application of the Act

M. Nari man _has drawn our attention to the amendnents in the
statutes nade by sone other States.

Section 2(g) of U.P. Uban Buildings (Regulation of Letting, Rent and
Eviction) Act, 1972 was inserted, exenpting buildings fetching rent of nore
than Rs.2000/-, by U.P. (Anendnment) Act 5, 1995.

Legi sl ature of the National Capital Region of Delhi amended Section

3(c) of the Del hi Rent Control Act, 1958 which was considered to be the role
nodel by the Central Governnent exenpting buildings fetching rent of nore

than Rs.3500/-. W would notice the decisions of the court in relation to the
sai d anendnents and in particular the amendnent of Section 3(c) of Del hi

Rent Control Act at an appropriate stage.

Precedents dealing with notifications

The power of the superior Court to interfere with a 'notification by way

of judicial review cane up for consideration before this Court in P.J. Iran
vs. The State of Madras & Anr. [1962 (2) SCR 169]). Having regard to the

fact that the correctness and otherw se of the said decisionof this Court is
not in question and furthernore, as therein, the Court has|laid down the
paraneters of judicial review el aborately, we woul d consider the sanme at

sone details.

In P.J. Irani (supra), a notification was issued exenpting a cinena

house, the | ease whereof expired in 1942. Despite expiry of |ease, he

remai ned in possession. In terns of Madras (Lease & Rent Control) Act,

1946 cane into force protecting tenants in possession fromeviction even

after expiry of their leases. 1In ternms of Section 13 of the Act, the State was
enpowered to exenpt any building or class of buildings fromall or any of

the provisions of the Act. The State of Madras issued a notification in
exerci se of the said power exenpting the cinema house occupi ed by the said
tenants. Validity of Section 13 of the said Act canme to be questioned by the

| andl ord before the Hi gh Court of Madras. The High Court hel'd Section 13

of the Act to be ultra vires and al so quashed the said notification dated 4th
June, 1952. This Court in appeal thereagainst, although, upheld the validity
of Section 13 of the Act but opined that the notification in question was bad
inlaw. An order nmade under Section 13 of the Act was held to be anenabl e

to judicial reviewon three grounds : (1) If it was discrimnatory, (2) If it was
made on grounds which were not germane or relevant to the policy and

purpose of the Act; and (3) if it was made on grounds which were nala fide.

This Court noticed that the |egislation was enacted for achieving three
purposes: (i) the regulation of letting, (ii) the control of rents; and (iii)
preventi on of unreasonabl e eviction obtaining fromthe residential or non-
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residential buildings.

Bef ore the Hi gh Court a menorandum setting out the reasons why
exenption was thought to be granted was filed, stating:

"(1) When the High Court offered in 1940 to

| ease out the premi ses in question for period of 21 years,
Sri Chettiar elected to take it on lease only for period of
seven years, which expired in 1947. As per the High

Court’s order in C. S.Nos.280 to 286 of 1939, Sri J.H

Irani, father of Sri P.J. Irani took a | ease of the prem ses
for a period of 13 years 11= nonths from 1947 and he
deposited Rs.10,000/- towards the said lease. He is
therefore entitled for the benefits from 1948 onwards.

(2) Had not the Rent Control ‘Act cone into force

Sri P.J. Irani would have got possession in the ordinary
course as per High Court’s order and the terns of the

| ease deed. The operation of the Act is therefore really
a hardshi'p to him

(3) Sri Chettiar is only an absentee | essee and he
i s having several other business in South India.

(4) The conduct of /Sri Chidanbaram Chettiar in

refusing to surrender the possession of the building to
Sri P.J. Irani who had taken a valid l'ease under the order
of the H gh Court is'that of a hard litigant seeking to
exploit the letter of the |aw wi thout nuch regard to bona
fides; and

(5) Sri Chettiar had al ready managed to be in
possession of the building for five nore years than he
was legitimtely entitled to be."

The notification was quashed by the H gh Court stating:

"Reasons 1, 2 and 4 go together to have reference to'the
order of the Hi gh Court in 1940 directing the Receivers
to execute a | ease for seven years to the appellant and
after the expiry of that period to grant a lease for
fourteen years to the second respondent’s father. It is
undoubtedly true that but for the application of the Act,
the second respondent’s father woul d have obtai ned
possession of the premises after the expiry of |lease in
favour of the appellant. That could be said of thousands
of cases in which the |eases in favour of tenants have
expired and, but for the Act the owners woul d be
entitled to obtain possession of the dem sed premises. |If
this circumstance alone is sufficient to exenpt any
prem ses fromthe operation of the Act, then the Act
itself should be repeal ed\ 005\ 005 There is no policy or
principle involved in this circunmstance."”

This Court agreed with the said view of the Hi gh Court holding

ground Nos. 1 and 2 to be contrary to the legislative policy of the Act and
ground No. 3 not germane for granting exenption. Reason No.5 was held to

be really no reason at all

The scope of judicial review has, thus, been laid down succinctly.

Al t hough we woul d notice hereinafter that various notifications issued
by the Chief Comm ssioner, as also the Admi nistrator of the Union Territory
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of Chandi garh and vari ous other notifications issued by the State of Punjab
and other States had been upheld in various judgnents of this Court which
we have noticed hereinbefore in those cases al so, as for exanple in Sadhu
Singh (supra), Punjab Tin Supply Co. (supra) and Kesho Ram (Supra),

the ratio of P.J. Irani (supra) was followed. In Sadhu Singh (supra) while
uphol ding the notification of exenption granted in favour of the District
Board by this Court, a distinction was sought to be nade that whereas in the
Madras Act which was applicable in the case of P.J. Irani (supra), the
expression used was "unreasonabl e eviction of tenants", in Punjab Act, the
expression used was "eviction of tenants". But this Court found no

di stinction between the two Acts as one of the objects of the Acts was

unr easonabl e eviction of tenants and the expression "unreasonabl e" thus was
read in the title of the Rent Act.

So far as the first notification is concerned, the sanme has been upheld
by this Court in Sadhu Singh vs. District Board, CGurdaspur & Anr.

[ (1969) RCR 156] following the case of P.J. Irani vs. State of Madras &
Anr. [(1962) 2 SCR 169].

In Sadhu 'Singh (supra) P.J. lrani was distinguished stating

"The | earned counsel says that it may be that the
decision of this Court in lLrani’s case concludes the
guestion as far as Art.14 is concerned but different

i ssues arise while/dealing with the case of excessive
del egated legislation. But, in our opinion, in this case
the conclusion of the Court that enough guidance is

af forded by the preanble and the operative provisions
of the Act for the exercise of the discretionary powers
vested in the Governnent al so repels the argunent
regardi ng excessive del egati on because if an Act gives
sufficient guidance to an authority for the purpose of
issuing a notification it cannot be said that there'is
excessi ve del egation."

The notification dated 23.5.1959 has been quashed by the Punjab &
Haryana High Court in Dr. Harkishan Singh vs. Union of India & Os.
[AIR 1975 P&H 160 = 1975 PLR 163], stating that

"\005. all that section 88 of the Punjab Re-organization
Act means is that any | aw which was in force

i medi ately before the appointed date i.e. 01.11.1966in
the erstwhile State of Punjab or any part thereof was to
continue to apply to those territories irrespective of the
re-organi zation of that State into four successor States.
\ 005. Since the East Punjab Rent Restriction Act did not
apply to or was not in force in the territories, now
conprised in the Union Territory of Chandigarh

i medi ately before the appointed date, references to
"Punjab" in section 1, clause 2 of the East Punjab“Rent
Restriction Act cannot be read as Union Territory of

Chandi garh nor could this act be adopted under Section

89 of the Re-organization for facilitating its application
to the Union Territory of Chandigarh or any part

thereof. The Act had first to be applied to the Union
Territory of Chandigarh or any part thereof by a
notification in the official Gazette by the Centra
Covernent under Section 87 of the Re-organization

Act with the necessary adaptation.”

Par agraph 16 of the Judgnment concl udes as follows :
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"For the reasons given above, this petition is accepted
and the notification of the Central Governnent dated
Cct ober 13, 1972 published in the Government of India
Gazette (Extraordi nary) dated Novenmber 28, 1972 is
hereby quashed and it is held that the Act has not been
brought into force in the Union Territory of Chandigarh
or any part thereof."

The sai d deci sion has been approved by a | arger Bench of this Court
in Ms. Kesho Ram & Co. & Os. Etc. vs. Union of India & Os. [(1989)
3 SCC 151], wherein it was observed as follows :

"This is the third round of litigation initiated
by tenants in challenging Section 3 of the East
Punj ab Rent Restriction Act, 1949 and notifications
i ssued thereunder for the purpose of granting
exenption to the newy constructed buildings in
the urban areas fora period of five years fromthe
operation of the provisions of the Act."

In State of Madhya Pradesh vs. Kanhaiyalal & Ors. [1969 RC]
695], P.J. Irani and Sadhu singh were followed opining

"Before we can hold in favour of the State Government,
we nust be satisfied that the ground of exenption was
germane to the policy of the Act. Inthis case there is no
affidavit by any officer who had anything to do with the
order granting exenption. The returns filed on behalf of
the State Governnent do not throw any light on this
gquestion. It would appear that in granting the
exenption the State applied nerely a rule of thunb and
i ssued the notification on the basis of the assertion by
the trust that the entire rental incone fromthe property
was being applied to neet the expenses of the trust.
Such a statenent only allows an.institution to apply for
exenption under section 3(2). By itself it is not enough
Any institution covered by section 3(2) had to allege
why it had become necessary for it to apply for
exenption. It was not the case of the trust that they
wanted to evict the tenants because they wanted the
whol e of the accommpdation itself nor was it their plea
that the incone accruing to themwas very | ow
conpared to prevailing rates of rent and that it was
whol | y i nadequate for meeting the expenses of the trust.
If grounds |ike these or other rel evant grounds had been
all eged it would have been open to the State
Government to consider the sane and pass an order
thereon. In our view State Governnent did not apply its
mnd which it was required to do under the Act before
issuing a notification and the return does not disclose
any ground whi ch was germane to the purpose of the
Act to support the claimfor exenption.”

[ Enphasi s suppl i ed]

In Punjab Tin Supply (supra) the buildings which were granted either

sewer age connection or electric connection were exenpted for a period of

five years by reason of the notification dated 31.1.1973. Follow ng P.J.
Irani (supra) it was held that the object of the Act can be gathered fromits
preanble. The legislative policy could be culled out from other provisions
contai ned therein holding that the object and policy of the Act appears to be
wi der than sone of the key provisions thereof. The Court noticed that the
Act was passed as one of the neasures was taken to mitigate the hardship
caused to the tenants. Such mitigation can be attained by several neasures,
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one of them being creation of incentive to persons with capital who were
otherwi se reluctant to invest in the construction of new buildings in view of

the chilling effect of the rent control |aws and to persuade the landlords to

i nvest in the construction of new buil dings by granting exenption in their

favour for a period of 5 years is not the basis to the legislative policy stating

"The i mpugned notification is not, therefore, ultra vires
Section 3 of the Act as in its true effect, it advances the
schene, object and purposes of the Act which are
articulated in the preanble and the substantive provisions
of the Act. Moreover the classification of buildings into
exenpt ed buil di ngs and unexenpted buil di ngs brought
about by the notification bears a just and reasonabl e nexus
to the object to be achieved nanely the creation of
addi ti onal housi ng acconmodation to nmeet the grow ng
needs of persons who have no accommodation to reside
or to carry on business and it .cannot be considered as
di scrimnatory or arbitrary or unreasonable in view of the
short ness of the period of exenption available in the case
of each exempted building. The exenption granted for a
peri od of five years only serves as an incentive as stated
above and does not create a class of |andlords who are
forever kept outside the scope of the Act. The
notification tries to balance the interests of the |andlords
on the one hand and of ‘the tenants on the other in a
reasonable way. VW do not, therefore, agree with the
submi ssion that the notification either falls outside the
obj ect and policy of the statute oris discrimnatory."

[ Enphasi s suppl i ed]

Exenmption fromthe application of the said Act was, thus, for a short

peri od, and as such found to be in tune with the policy of the State. Had
such exenption been for ever in favour of the landlords, the matter m ght
have been otherwi se. The validity of the said notification, therefore, was
uphel d because of the temporary nature of the statute.

Even in the said case, the Act was directed to be applied prospectively
and not retrospectively.

In Motor General Traders & Anr. vs. State of Andhra Pradesh &

Os. [(1984) 1 SCC 222], exenption was initially granted in favour of the

| andl ords for a period of five years but the sane was bei ng extended from
time totime. |In that situation, this Court was of the opinion that while
earlier the exenption granted to the tenants under Section 32(b) of the Act
had short life and the concession should be tolerated for a short while, but
having regard to the extension granted, the same having not been done, the
amendment was struck down hol di ng t hat

"\ 005\ 005This is a case where the Legislature while passing
the I aw had given the exenption apparently as an

i ncentive to encourage building activity. The |earned
counsel were not able to show how the continuance of

the exenption in the case of persons who have built
houses nore than two decades ago will act as an
incentive to builders of new houses now. |If that is
really so, then there is no justification to continue to
have the restrictions inposed by the Act on buil di ngs
built prior to August 26, 1957 al so and the whol e Act
shoul d have to be repealed for if the inmpugned

exenption can act as an incentive the repeal of the Act
shoul d al so act as an incentive. W are of the view that
in the instant cases no investigation as contenplated in
the above two decisions of this Court is necessary. The
| ong period that has el apsed after the passing of the Act
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itself serves as a crucial factor in deciding the question
whet her the inpugned | aw has becone discrimnatory
or not because the ground on which the classification of
buildings into two categories is made is not a historica
or geographical one but is an econom c one. Exenption
was granted by way of an incentive to encourage
buil ding activity and in the circunstances such
exenption cannot be allowed to | ast for ever."
[ Enphasi s suppl i ed]

This Court referred to, with approval, the decision of this Court in
R M D. Chanmarbaugwal la & Anr. etc. vs. Union of India & Anr. etc.
[ 1957 SCR 930] stating that it is legitimate to take into account the history of
| egislation, its object and title and preanble to it hol ding

"The incentive to build provides a rational basis for
classification and it iis necessary in the national interest,
that there should be freedomfromrestrictions for a
limted period of tine. It is always open to the State
Legi sl ature orthe State Governnent to take action by
amendi ng the Act itself or under Section 26 of the Act,

as the case may be, not only to provide incentive to
persons who are desirous of building new houses, as it
serves a definite social purpose but also to mtigate the
rigour to such class of |andlords who may have recently
built their houses for a linmted period-as it has been done
in the Union Territory of Chandi garh as brought out in

our recent judgnent in Punjab Tin Supply Co.,

chandi garh v. Central CGovernnent.”

In Ms. Kesho Ram (supra) al so exenption was granted for a period
of five years and following P.J. lrani, Sadhu Singh and Punjab Tin
Supply validity of the notification was upheld.

This Court upheld the validity of amnotification in Parripati

Chandr asekharrao & Sons vs. Alapati Jalaiah [(1995) '3 SCC 709] on

di fferent ground. The questions which have been raised herein did not fal

for consideration in the said decision. It is, therefore, not an authority for the
proposition as to whether such a notificationis ultra vires 'Section 3 of the
Act or not. In that case, this Court was considering a question as to whether
the right vested in the tenant can be taken away during the pendency of a
proceeding as therein the H gh Court, while exercising its revisiona
jurisdiction held that the Rent controller had jurisdiction to interfere and
decide the application filed by the tenant, upon-arriving at a finding that the
notification inmugned therein had no application to the tenant’s proceedings.

The said view of the Hi gh Court was reversed by this Court opining
that the right of a tenant could be taken away by such notification

In S. Kandaswany Chettiar vs. State of Tami| Nadu & Anr.

[(1985) 1 SCC 290] this Court, while following P.J. lrani, held that
exenption issued in favour of those which are public trusts, was valid having
regard to the provisions contained in Tam | Nadu Buil dings (Lease and Rent
Control) Act, 1960. This Court referred to decision in Gorieb v. Fox (71 L
Ed 1228 : 274 US 603) and held that there nmust be sone rational e behind the
conferral of such power on the State Governnent to grant exenption and

stated that:

"\ 005. Cbvi ously the power to grant exenptions under
Section 29 of the Act has been conferred not for naking
any discrimnation between tenants and tenants but to
avoi d undue hardshi p or abuse of the beneficia
provisions that may result from uniform application of
such provisions to cases which deserve different
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treatment. O course, as observed by this Court in P.J.
Irani case the power has to be exercised in accordance
with the policy and object of the enactment gatherable
fromthe Preanble as well as its operative provisions or
as said in the American decision w thout subverting the
general purposes of the enactnent."”

This Court again noticed that the notification was in consonance with

the object of the Act which had three purposes, nanmely, (1) the regul ation of
letting of residential and non-residential buildings, (2) the control of rents of
such buildings, and (3) the prevention of unreasonable eviction of tenants

from such buil di ngs.

In Buywel | Corporation (supra), a bench of the Andhra Pradesh Hi gh

Court upheld a notification granting permanent exenption to all buildings
whose rent was nore than Rs.1000/-. W do not, for the reasons stated
herei nafter, think that the law laid down therein is correct.

Classification for exclusion-of building

The word ' building includes a part of building | et out for any purpose

whet her being actually used for that purpose or not. The Act applies to

rented building. Section 3 refers to ‘a building’. Wile constituting the term
"building’, it is to be read as "rented building’ and having regard to the
definition of 'building, a part of the building would also cone within the
purview thereof. |In that view of the matter, rent of a building, which has

been | et out, would be a relevant criteria for classification of the tenanted
prem ses.

The question, however, is whether by fixing Rs.1500/- as the nonthly
rental for granting exenption fromoperation of the said Act nost of the
buildings in the Union Territory would be covered and what woul d be the
effect thereof.

In this connection, our attention was drawn to a notice dated
30.11. 2002 purported to be issued under Section 106 of the Transfer of
Property Act on behal f of one Sarabjit Singh and Kamaljit Singh to his
tenant Shri Brij Mhan Gai nd wherein although nonthly rent was Rs.3000/-;
danmages were clained @Rs. 90,000/-. Yet again, in terns of a letter of an
advocat e dated 27.01.2003, issued on behalf of one S. Harcharan Singh Brar
to Ms. Sodhi Boot House, wherein nonthly rent was Rs.2,100/-, but
danages were clainmed @Rs. 2,00,000/- per nonth fromthe date of expiry
of the notice period upto the date of handi ng over the possession

It was further shown that after the said notification was issued, the
price of |and have sky-rocketed.

We, for the purpose of determination of the issue, need not go into the
correctness or otherwi se of the said contentions but we may only notice that
they have not been specifically denied or disputed by Respondents. W,
however, hasten to add that we would not intend to lay down a | aw that even
for the purpose of enactnment of an amending | egislation the consequence
thereof would be a relevant criteria.

We, however, do not agree with the subm ssions of the |earned

counsel appearing on behalf of Appellants that notification issued on the
basis of rental of a building premise is bad in law. W nmay notice sone of
the decisions of this court upholding validity of notification issued under
sim lar provisions as under

(a) The notification dated 12.8.1974 issued by the State of Madras
under Section 29 of the Tani| Nadu Buil dings (Lease and Rent

Control) Act, 1960 exenpting all buildings owned by Hi ndu

Christian and Muslimreligious public trusts and public
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charitable trusts without any restriction on the period of its
operation was upheld in S. Kandaswany Chettiar (supra).

(b) Notification dated 21.11.1976 issued by the State of Madras
under Section 29 of the Tami| Nadu Buil di ngs (Lease and Rent
Control) Act, 1960 exenpting all buildings belonging to all co-
operative societies was upheld in S .M Mhendru & Co. &

Os. vs. State of Tami| Nadu & Anr. [(1985) 1 SCC 395].

Precedent dealing with the anending statutes :

The amendnent nade in Section 3(c) of the Del hi Rent Act, 1958 was
the first |egislation where the National Housing Policy was inplenented.
The effect of the said |l egislation has been noticed hereinbefore.

Rental not exceedi ng Rs.3500/- per nonth by the Governnent of
Del hi anmendi ng Del hi Rent Control Act was upheld in D.C. Bhatia & Os.
vs. Union of India & Anr: [(1995) 1 SCC 104]. The Karnat aka Rent
Control Act, 1961 exenpting the buildings fetching a rental for nore than
Rs.500/- i'n C-N. Rudranurthy vs. K. Barkathulla Khan & O's. [(1998) 8
SCC 275] 'has al so been upheld. Simlarly anmendnment nade by the State of
Jammu and Kashmir in the Jammu and Kashmir Rent Control Act,
exenpti ng the tenants whose i ncome exceeds Rs. 40, 000/- per annum was
held to be intra vires in Delhi Coth & General MIls etc. vs. S. Paranjit
Singh & Anr. etc. [(1990) 4 SCC 723]. Indisputably the legislature of a
State has the requisite |legislative power therefor.

The question, however, which falls for our consideration is as to
whet her such exenption could be granted by an executive order issued under
Section 3 or only by way of an amendnent.

We woul d, for the said purpose, notice D.C. Bhatia (supra) in sone
details. This Court, therein was dealing with an anendnent nmade by the
Legi slature to the follow ng effect

"3. Act not to apply to certain prem ses \026 Not hing
in this Act shall apply;
(a) \005..
(b) \005..
(c) to any prenises, whether residential or not,
whose nmonthly rent exceeds three thousand
and five hundred rupees; or\005"

The Court took notice of the materials brought on records of the case

i ncluding the National Housing Policy leading to insertion of sub-Section (c)
in Section 3 of the Delhi Rent Control Act.- It also referred to the Statenent
of Objects and Reasons of the said Act. |t was noticed that

"The original proposal in the bill was to exenpt from
the purview of the Rent Act those prem ses whose
nonthly rent exceeded Rs.1500. The | egislature,
however, after considering various factors, drew the
dividing line at Rs.3500."

The Del hi Rent Control Act was anended in the year 1988, the
Statements of Objects and Reasons whereof was as under

"For quite some time, there have been demands
fromthe associ ati ons of house-owners as well as tenants
for amendment of Del hi Rent Control Act, 1958. The
Conmittee on Petitions of Rajya Sabha, the Econom c
Adm ni strati on Reforns Comm ssion, Secretaries’
Committee and National Comm ssion on Urbani sation
have al so recomended amendnent of certain
provi sions of the Act. Considering these
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demands/ recommendati ons as al so the fact that with the
passage of tine, the circunstances have al so changed,
necessitating a fresh l ook at the tenant-1andlord

rel ati onship, the anendnent of Del hi Rent Control Act,
1958 has been proposed with the foll ow ng objects:

(a) To rationalise the present rent control |aw
by bringi ng about a bal ance between the interests of
| andl ords and tenants.

(b) To give a boost to house-building activity
and maintain the existing housing stock in a reasonable
state of repairs.

(c) To reduce litigation between | andl ords and
tenants and to ensure expeditious disposal of disputes
bet ween them "

One of the contentions raised therein was that Rs.3500/- per nonth

was such a neagre anount of rent for the town of Del hi; practically
everybody 'would be taken out of the protection of the Rent Control Act.
Repel | i ng the said contention, this Court opined that the objects of the
amendi ng Act were quite different fromthe objects of the Parent Act as the
obj ect of the Anending Act was not nerely to protect the weaker sections of

the society, i.e., the tenants but also the landlords. It was noticed that prior
to enactnent of the saidanendment, various representations were made by
the landl ords’ association. It was thought by the |legislature that the Rent Act

had brought halt to the housing building activity for letting out. Keeping in
vi ew the acute shortage of accommopdation causing hardship to the rich and

the poor alike, the Act was held to have been enacted to strike a bal ance
between the interests of the | andl ords and those of the tenants and for giving
a boost to house building activity and pursuant thereto the legislature inits
wi sdom decided to restrict the protection of the Rent Act not only to those
prem ses in respect whereof rent payable was upto Rs.3500/- per nonth but

al so deci ded not to extend the statutory protection to the prenises
constructed on or after the date of comi.ng into operation of the Act for a
period of ten years. It was categorically held that as the Legislature could
repeal the Rent Act altogether, it could do so also step by step. The said
amendnment was found to be one of the steps for repealing the Act opining

“I'n our view, it is for the legislature to decide what
shoul d be the cut-off point for the purpose of
classification and the | egislature of necessity nust have
alot of latitude in this regard. It is well settled that the
saf eguard provided by Article 14 of the Constitution can
only be invoked, if the classification is nmade on the
grounds which are totally irrelevant to the object of the
statute. But, if there is some nexus between the objects
sought to be achieved and the classification, the

| egislature is presuned to have acted in proper exercise
of its constitutional power. The classification.in
practice may result in some hardship. But, a statutory
di scrimnation cannot be set aside, if there are facts on
the basis of which this statutory discrinination can be
justified.”

As regards the nexus for the ceiling limt of Rs.3500/-, the Court

observed that the exenption, with the passage of tine, may not have any

nexus with the objects sought to be achieved by the statute. But, it was for
the legislature to decide which particular section of people requires
protection at any given point of time. The persons who, as of then, were
payi ng | ess than Rs.42,000/- per year were considered to be belonging to
weaker section. The wi sdom of the |egislature was agai n enphasi zed in

par agraph 52 thereof hol di ng:

"W are unable to uphold this contention for a nunber
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of reasons. Prior to the enactnment of the Rent Contro
Act by the various State Legislatures, the |ega

rel ati onship between the | andlord and tenant was
governed by the provisions of the Transfer of Property
Act. Del hi Rent Control Act provided protection to the
tenants fromdrastic enhancenment of rent by the | andlord
as well as eviction, except on certain specific grounds.
The | egislature by the Anendnent Act No. 57 of 1988

has partially repeal ed the Del hi Rent Control Act. This
is a case of express repeal. By Amending Act the

| egi sl ature has withdrawn the protection hitherto

enj oyed by the tenants who were paying Rs. 3500 or
above as nonthly rent. If the tenants were sought to be
evicted prior to the anendnent of the Act, they could
have taken advantage of ‘the provisions of the Act to
resi st such eviction by the l'andl ord. But this was
nothing nore than a right to take advantage of the
enactment. The tenant enjoyed statutory protection as
long as the statute remamined in force and was applicable
to him If the statute ceases to be operative, the tenant
cannot claimto continue to have the old statutory
protection. It was observed by Tindal, CJ., in the case
of Kay v. Goodwi n, 130 ER 1403 : (ER p. 1405)

"The effect of repealing a statute is to

obliterate it as conpletely fromthe records

of the parlianment as if it had never been

passed; and, it must be considered as alaw

that never existed, except for the purpose

of those actions which were comenced,

prosecut ed, and concluded whilst it was an

existing law ""

The Karnat aka Rent Control Act, 1961 was anmended by reason of

Section 31 of the Amendi ng Act exenpting buildings fetching a rental of

nore than Rs.3500/- fromthe anbit thereof. The question as regards

validity of the said provision came up for consideration before this Court in
C.N. Rudramurthy vs. K. Barkathulla Khan & Ors. [(1998) 8 SCC 275],

wherein D.C. Bhatia (supra) was followed. W need not, therefore, dea

with the ratio in the said decision separately:

The | egi sl ature of Jamu and Kashm r anended Section 3(iii). The
classification of tenants on the basis of incone nade therein was upheld by
this Court in Delhi Coth & General MIls etc. vs. ‘S. Paranjit Singh &

Anr. etc. [(1990) 4 SCC 723] in the following terns :

"\005It is the tenant that the legislature intends to protect
and not the |andlord or his building. The test adopted by
the legislature for this purpose is with reference to the
tenant’s net inconme, whether accruing inside or outside
the State, as on the date of the landlord s application for
eviction as well as on the date of the decree for eviction
The legislative object is, therefore, to protect tenants
who are econom cally weaker in conparison to those
affluent tenants falling outside the specified limt of
i ncome, and at the sane tine to encourage construction
of new buildings which will result in better availability
of acconmpdati on, enpl oynent opportunity and
econom c prosperity. This is a reasonable classification
whi ch does not suffer fromthe vice of being too vague
or broad. dassification based on incorme is well known
to law. Such classification has a reasonable relation to
the twin legislative objects nentioned above. W see
not hi ng unreasonabl e or irrational or unworkable or
vague or unfair or unjust in the classification adopted by
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the i npugned provision."

Havi ng noticed the notifications and the precedents operating in the
field, we may notice the distinguishing features of this case.

Statutory schene :

It istrite that legal history can be taken into consideration for

construction of a statute. Chandigarh, admittedly, is a newtown. It was
nmeant to be used as a union territory in terns of the provisions of the Punjab
Resettl enment Act. It enjoys a unique feature which no other town in India

does, namely, capital of two States as al so being an Union Territory in itself.
Although it is a capital of two States, the essential functions of a |egislative
authority as al so power of administrations are in the hands of the Centra
Government in ternms of Article 239 of the Constitution of India. It is the
Parliament al one whi ch would legislate on its behalf. The Centra

CGovernent extended the beneficial |egislation of rent control in the Union
Territory. It was declared an urban area only in Novenber, 1972. 1In view of
the Full Bench Decision of the Punjab & Haryana H gh Court in Dr.

Har ki shan _Singh vs. Union of India & Os., (AR 1975 P&H 160 : 1975

PLR 163), the Parlianent enacted the 1974 Act in terns whereof the

provi sions of 1949 Act were extended to the Union Territory of Chandigarh

The 1949 Act is a pre-constitutional |egislation. The 1974 Act was enacted

i medi ately after partition of India. The State of Punjab during pre-partition

days was known as State of East Punjab. It consisted of areas both urban
and rural. The nmain purpose at the tine of enactnent of the said Act night
have been restricted to two areas, i.e., (1) rent of certain prem ses situated

within the imts of urban areas (2) eviction of tenants therefrom whereas
the main enactment applied to the entire State of Punjab. The extension of
1949 Act, evidently would apply to the Union Territory of Chandigarh

Sub-section (2) of Section 1 of the 1949 Act made a distinction between the

urban area and cantonnent area. It was not to apply to the cantonnment area
and presumably for that reason the preanbl e uses the word "certain

prem ses". The definition of building in the Act provides for a broad
meaning. |t includes out houses, go-downs, furniture, except a roomin a

hotel, hostel or boarding house. The types of prem ses to which the said Act
woul d apply, thus may be found out fromthe definition of "building itself.
Unlike simlar |egislations enacted by other State Governnents, the

Act is not a tenmporary Act. It is.indisputably in force for a period of nore
than 57 years.

Legi sl ative policy :

Legislative Policy of a State can be gathered fromthe Preanble, the
Statement of bjects and Reasons and the core provisions contained therein
It is, however, not much in dispute that the Rent Act was a beneficent

| egi sl ati on which sought to protect a category of ~ the tenants occupyi ng
rented buil di ngs specified therein not only from enhancenent of rent, but
al so fromunreasonabl e eviction. The Act furthernore provides for
protection of the tenants from unreasonabl e harassnent 'at the hands of the
| andl ords.

The Transfer of Property Act governed the field relating to eviction of

all kinds of tenants. For eviction of a nonthly tenant, 15 days’ notice ending
with the tenancy nonth, as envi saged under Section, 106 thereof was

sufficient to bring an action for a landlord to evict his tenant. The tenant,
inter alia, could raise a defence of defect in the said notice in case eviction is
sought for or applicability of other provisions thereof as al so non-conpliance
of the other requirenents contained therein.

The Transfer of Property Act does not contain any provision

enpowering any court to regul ate enhancenent of rent. No provision

existed therein also for protection of tenants from harassnent at the hands of
the landl ords, as for exanple, disconnecting the electrical and water
connection fromthe tenanted prem ses. The Rent Control Act, on the other

hand, was enacted to protect the tenant, inter alia, in relation to the matters
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noti ced herei nbef ore.

We nmay briefly notice the core provisions of the 1949 Act. Section 3

of the Act empowers the Administrator to issue an exenption notification
Sections 4, 5 and 6 deal with determ nation of fair rent. Section 10 prohibits
the landlord from di sconnecting electrical energy, etc. Sectionl3 enunerates
the grounds upon which the I andl ord seeks eviction of a tenant.

The legislative policy of the State was, therefore, required to be
deci phered fromthe said provisions.

Different Rent Control Acts enacted by different States use different
preanbl es. Sone Acts provide for control of rents, eviction and rents,

| etting houses, the | ease of vacant prenises to Governnent and sone Acts
seek to control only enhancenment of rent or fixation of rent, unreasonable
eviction of tenants. It is permissible to read the preanble of a statute to
ascertain the |egislative policy.

We are not oblivious that in construing a statute, preanble may not
have a role to play unless the neaning thereof is obscure or if plain neaning
is to be given, the same would |ead to an absurdity, but, (1) the preanble
being a part of the statute can be read along with other portions of the Act to
give clear neaning to the provisions and to deci de whether they are clear or
anmbi guous, (2) the preanblein itself is not an enacting provision as ot her
rel evant enacting words have to be found el sewhere in the Act, and (3) the
utility of the preanble dinmnishes if the statutory provisions are thensel ves
capabl e of given a literal meaning. {See Union of India vs. Elphinstone
Spg. & Wg. Co. Ltd. & Os. [(2001) 4 SCC 139].}

Preanbl e of a statute, as stated in State of Rajasthan & O's. v.
Basant Nahata (supra), however, provides for-a key to understand it. It,
together with the Statenment of Cbjects and Reasons which are called heart
and soul of the statute, nmay have to be considered in a given situation for the
purpose of giving effect thereto.

In Vasantl al Maganbhai Sanjanwala vs. State of Bonmbay & Os.

[(1961) 1 SCR 341] a provision enmpowering Provincial CGovernment to fix a

| ower rent of the maxi numrent payable by the tenants was upheld on the
ground that the legislation policy and principles may be found out fromthe
preanbl e and provisions of the Act.  Subba Rao, J., while expressing his

di ssention, opined

"\ 005.. Wen the decisions say that the | egislature shall |ay
down the legislative policy and its fornmulation as a rule

of conduct, they do not nmean vague and genera

decl aration of policy, but a definite policy controlling

and regul ating the powers conferred on the executive for
carrying into effect that policy."

Both the majority and mnority, therefore enphasized on the
i mportance of the |egislative policy which must not be vague and shoul d be
definite and bona fide.

It is equally well settled that a policy underlying the statute should be
gathered fromreading the statute, including its preanble as a whole. Once,
however, the words used in statute have a plain neaning, the courts should

not busy thenmselves to find out the supposed intention or the policy

underlying statute. {See Sardar CGurnej Singh vs. Sardar Partap Singh

Kai ron, 1960 (1) SCR 909.} But we are herein concerned with somewhat a

di fferent question, viz., whether the inpugned notification is violative of the
| egi sl ative policy.

In Lachmi Narain & Os. v. Union of India & Os. [(1976) 2 SCC
953], this Court was considering the effect of a notification issued in terns
of Section 2 of the Union Territories (Laws) Act, 1950, where the words
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"not |l ess than three nonths’ notice" were substituted by the words "such
previous notice as it considers reasonabl e" were struck down stating that

"The inpugned notification, dated Decenber 7,
1957, transgress the Iimts which circunscribe the scope
and exerci se of the power conferred by Section 2 of
Laws Act, at least in two respects.

Firstly, the power has not been exercised
cont enmpor aneously with the extension or for the
pur poses of the extension of the Bengal Act to Del hi.
The power given by Section 2 of the Laws Act had
exhausted itself when the Bengal Act was extended,
with sone alterations, to Delhi by notification, dated
April 28, 1951. The inpugned notification has been
i ssued on Decenber 7, 1957, nore than 6= years after
the extension."

It was further held that:

"Secondly, the alteration sought to be introduced
by this notification (Decenber 7, 1957) in Section 6(2),
goes beyond the scope of the "restrictions and
nodi fications" perm ssible under Section 2 of the Laws
Act; it purports to change the essential features of sub-
section (2) of Section 6, and the |legislative policy
i nherent therein."

This Court was also of the opinion that Section 6(2) of the Act
enbodi es a determination of a |egislative policy and its fornulation as an
absol ute rule of conduct which could be diluted, changed or anmended only
by the legislature in exercise of its essential legislative function. Necessarily
taking recourse to executive action was forbidden.

In State of Rajasthan & Ors. v. Basant Nahata (supra), the question
as to whether the public policy could be the subject matter of del egation of
essential legislative function, this Court opined:

"There cannot be any doubt whatsoever that the
court shall not invalidate a |legislation on the ground of
del egation of essential |egislative function or on the
ground of conferring unguided, uncontrolled and vague
powers upon the del egate without taking into account
the preanble of the Act as al so other provisions of the
statute in the event they provide good nmeans of finding
out the meaning of the offending statute."

It was further held

"Hence, Section 22-A of the Act through a
subordi nate | egi sl ati on cannot control the transactions
which fall out of scope thereof.

We have noticed hereinbefore the effect of a
power of attorney under the Indian Contract Act or the
Power - of - Attorney Act. A subordinate |egislation
whi ch is not backed up by any statutory guideline under
the substantive | aw and opposed to the enforcenent of a
| egal right, in our opinion, thus, would not be valid."

Anal ysi s :
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The decisions of this Court clearly point out the distinctive features

bet ween the power of the Administrator in terns of a provision of the nature
of Section 3 of the Act and the power of the legislature to anend the | aw
The executive governnment can exercise its power of exenption in the

foll owi ng circumstances:

(1) Where such exenpti on had been granted only for a
limted period;

(2) in respect of new buil di ngs;

(3) in respect of the government buil dings, buildings
bel onging to the | ocal -self governnent and other public
sect or undertaki ngs; and

(4) areas bel onging to the Cantonment Board whi ch was
out side the purview of the applicability of the original act
havi ng regard to the fact that such areas of the

cantonnment are governed by separate Act, |ike

Cant onment Acts.

(5) Where the sanme would conme within the purview of the
del egated | egi sl ati on.

(6) Where the tenants or tenanted premises forma distinct
and separate cl ass.

(7) Where having regard to the constitutional schenme that
any State within the neaning of Article 12 of the
Constitution of India wuld not treat its tenants.in an
unfair and arbitrary manner despite the rent control |aws
bei ng not applicable in their case; as they would be

treated to be fornming a separate cl ass; and

(8) VWere the exenption notification is granted for alimted
period or in respect of new buildings for a limted period.

In other words, the Admnistrator will have no jurisdiction to issue a
notification which would have a permanent inpact.” The Adm nistrator
cannot change the basic features of the |aw or act contrary to the legislative

pol i cy.

The |l egislature, on the other hand, can not only repeal the statute, it
can change the basic features of the law. The only limtation on the part of
the legislature is that ordinarily it cannot take away a vested right.

Validity of the inmpugned notification

At the outset, we may notice that the | earned counsel appearing on

behal f of Appellants did not question the constitutionality of Section:3 of the
Act. W are, therefore, concerned only with the validity of the inpugned
notification dated 7.11.2002. For the aforenentioned purpose we would

proceed on the basis that the rental fetched by a tenanted building or a part
thereof can give rise to reasonable classification. The principal question
therefore, which would arise for consideration is as to whether the inpugned
notification satisfies the tests laid dowmn in P.J. lrani (supra).

One of the grounds for invalidating the notification would be if

irrelevant factors have been taken into consideration. Another test which can
be applied is as to whether the notification is otherwise nalafide in the sense
that the sane has been used for unauthorised purpose.

The Administrator is said to have taken into consideration the
Nat i onal Housing Policy, which was circulated as far back in the year 1992.
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Such a bal anci ng procedure indisputably was recomended to be done by

way of |egislation and not by executive action. The Nati onal Housi ng
Pol i cy recommended for step by step repeal of the Act and substituted the
same by a new pernmanent Act. By reason thereof the fact that nost of the
States had enacted temporary Acts which had been extended fromtime to
time, was, thus, taken into consideration. Only because sone exenption
notifications had been issued under the Punjab Act by itself nmay not be a
ground to follow the sanme blindly i nasmuch as the Punjab Act applies to the
entire State. There nmay not be any town in the said State which may be as
i mportant as Chandi garh and where the rental of the tenanted prem ses
woul d be as high as in the said town. W have seen herei nbefore how the
Admi ni strator hinself has described the status of Chandigarh. Despite the
sanme, he equated Chandigarh with other towns of the State of Punjab

The Adm nistrator in issuing the notification has m ssed the rel evance

of the distinction between the National Housing Policy and the |egislative
policy. The power of exenption could be exercised having regard to the

| egislative intent and policy whereas the National Housing Policy could be
given effect to by the legislature in nodifying, varying or altogether doing
away with the existing |egislative policy and | aying down a new policy
therefor.  Change of |egislative policy with the aid of the National Housing
Policy was not within the domain of the Administrator. It was the sole
prerogative of the |egislature.

A statute can be anended, partially repealed or wholly repeal ed by the

| egi sl ature only.  The philosophy underlying a statute or the |egislative

policy, with the passage of tinme, may be altered but therefor only the

| egi sl ature has the requisite power and not the executive. The del egated

| egi sl ati on must be exercised, it is trite, within the paraneters of essentia

| egi sl ative policy. The question nust be considered from anot her angl e.

Del egation of essential |egislative function isinpermssible. It is essentia
for the legislature to declare its |egislative policy which can be gathered from
the express words used in the statute or by necessary . inplication, having

regard to the attending circunstances. It is inpermssible for the |egislature
to abdicate its essential |egislative functions. The legislature cannot del egate
its power to repeal the law or nodify its essential features.

Section 3 of the Act, indisputably, is constitutionally valid. It,

however, provides for an enabling provision. The Central Government, by
reason of the said provision, has been enpowered to direct that all or any of
the said provisions wuld not apply to any of the building or rented buil dings
or any class of buildings or any rented | ands.

Sections 4, 5 and 6 of the Act dealt with the determination of fair rent.

Subm ssions of M. Narinman and M. Venugopal, both appearing for the

| andl ords, however, are, inconsistent with each other. Whereas M. Narinman
submitted that Sections 4,5 and 6 for all practical purport and intent are not
applicable as regard to the town of Chandigarh; [ according to M.

Venugopal , Section 4(4)(ii)(c) would be applicable and thus enhancenent of
rent even in respect of the buildings, which cane into existence after 1965-
66, is pernissible.

VWhen the 1949 Act was passed, there was no 'building in Chandigarh

within the neaning of the said Act. In ternms of Section 4(3)(i) & (ii) of the
said Act, the increase in the basic rent was contenpl ated where the rate of
rental was Rs.25/- to Rs.50/-. It may not, thus, be correct to contend that

Sections 4, 5 and 6 of the Act did not provide for enhancenment of rent at all
Any rent which exceeded a sumof Rs.50/- would also come within the
purvi ew of Section 5 of the Act but by reason thereof, it cannot be said that
the Act sought to provide for a cut-off mark as regard the quantum of rent
whi ch coul d have been the subject matter of enhancenent. However, it

cannot be denied that having regard to the fact that the question as regard
enhancenent of rent was required to be considered by the Rent Controller

with reference to rent payable when the Act canme into force, hardly any
relief could be granted in favour of the landlord. Appellants also in their
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wit petition stated:

"That at this stage, it is inportant to nmention here that
Sections 4 and 5 of the Punjab Act of 1949 are not
applicabl e to Chandigarh, as no building existed in the
year 1939. The Parliament, while enacting the East

Punj ab Urban Rent Restriction (Extension to Chandi garh)
Act, 1974 intentionally did not provide fixation of fair
rent or increase in the fair rent and gave nore protection
to the tenants of Chandigarh than the tenants of State of
Punj ab. "

If the rental of Rs.50/- cannot be considered to be a cut-off mark, the

sanme by itself would not nmean, as was contended by M. Venugopal, that
exenption granted in respect of a building the rent whereof exceeds

Rs. 1500/ - woul d neet the object of the Act as the phil osophy underlying it

was to protect only such buildings where only tenants bel ongi ng to weaker
sections reside.~ Sections 4, 5 and 6 of the Act are not the only provisions
whi ch provide for the protection of the tenants. Wat shall be the criteria to
determ ne the question as to who would fall within the purview thereof

depends upon a host of factors. ~Due-application of mnd was, thus,

necessary for determ ning the said question

Section 13 of the Act enunerates the grounds upon which the |andlord

may seek eviction of a‘tenant. Section 13-A is an exception to Section 13 in
the sense that the sane provides for grounds for eviction of a tenant in
certain cases enunerated therein. Section 13-B enables the |andl ords named
therein to recover i medi ate possession of the residential building or
schedul ed buil di ng and/or non-residential building to accrue to Non-resident
Indian. The legislature itself, therefore, provided for speedy relief to a
section of landlords. It is interesting to note that whereas eviction of a tenant
froma residential building was perm ssible, it was made i nperm ssible so

far as non-residential prem ses are concerned, but, the sanme has been
declared ultra vires by this Court.

The provisions have been enacted for the purpose of protection of

tenants of certain provisions.

The word "certain prem ses", thus, for the purpose of ascertaining the

| egi sl ative policy nmust be construed having regard to 'the definition of

"buil ding" only. The word "certain prem ses", having regard'to.its
applicability in the urban areas, would also nean that the preni ses situated
in the urban area and not in rural area.

The reason behind the enactnment of the 1949 Act is well known and

has been noticed by this Court in a |arge nunber of cases. It was conceived
as a measure to overcone shortage of rental accommdation in the wake of
Second World War and the influx of refugees follow ng partition. /The

Uni on of India also accepts that the object of the State Act to provide for
control and regulation of the rental housing nmarket, determination of fair
rent, protection of tenants against indiscrimnate eviction at the hands of

| andl ords and the rights of the Iandlords for recovery of tenanted prenises in
speci fic cases.

The reasons for which the inpugned notification was issued was

stated to be that the social objective of the Rent Control Act had not been
realised and it had various other adverse effects including sinulation of
investnment in rental housing especially fromthe | ower and mddle incone
groups. A nodel Rent Control legislation was circulated in the year 1992
wherei n proposal was nmade to give exenption to residential non-residentia
prem ses carrying nore than specified rental of Rs.1500/- per nonth. The
Government of India had been advocating urban section reforns and had

i ntroduced an urban reforms incentive scheme whereunder funds are to be
provided by it and to urban sector refornms such reformwas to be carried out
for renoving the rental | aws.
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However, National Housing Policy itself suggests that the existing rent
control laws were to be repealed. The National Housing Policy, it was
proposed, should be achieved step by step so as to enable the States to enact
a permanent | aw.

VWhat was, therefore, contenpl ated was anendment of the existing

| egislation by the legislature so as to achieve partial repeal of the Act. The
Nat i onal Housing Policy or the Central Governnent did not and coul d not
recomend that what can be done only by the |egislature, can be achieved
through the route of notification issued by the Administration under section

3 of the Act.

M. Nariman contended that it is a virtual anendment by the

Admi ni strator but an Adm nistrator cannot nake an anmendnent. Concept of
virtual amendnent of a legislative act by the executive is unknown. He has
alimted jurisdiction and such jurisdiction nust be exercised within the
paranmeters of law as laid down in P.J. Irani (supra).

In D.C. Bhatia (supra) it has clearly been pointed out that it is the

| egi sl ature’s function al one to nmake amendnment and such neasures are
perm ssi ble soas to enable the legislature to achieve the goal as set down in
terns of the national policy.  The Government of Delhi did so.

Even in Mdtor General (Supra) this Court has held that what can be

done by a tenporary neasure cannot be done for an indefinite period,

i nasmuch as the exenption cannot be granted in perpetuity. This Court

clearly pointed out that an earlier notification which was applicable for a
limted period cannot be sustained after a |apse of 23 years. Kandasany
(supra) is again an authority for the proposition that certain institutions, as
for exanple, charitable institution which |let out its property can be granted
exenption having regard to the purport and object for which the sane had

been constituted.

It is not disputed that a del egate must act within the four corners of the
Act, the guidelines wherefor nust be provided for in the Act itself.

The classification as regards the prem ses occupi ed 'and possessed by

the State the Local Self CGovernment or other public sectors, however, stand

on a different footing. It is now beyond any controversy that this Court
treated the houses stated to be belonging to the State or public sector
undert aki ng absolutely on a different footing on the pre-supposition that they
woul d not unreasonably enhance the rental of the prem ses and they woul d
conduct thenselves in such a manner so as to make a tenant feel that they
woul d be subjected to unreasonabl e eviction

I n Baburao Shantaram More vs. Bonbay Housi ng Board & Anr.
[(1954) SCR 572 : AIR 1954 SC 153], this Court has held:

"It is not to be expected that the Governnment or

| ocal authority or the Board woul d be actuated by
any profit-nmaking notive so as to unduly enhance

the rents or eject the tenants fromtheir respective
properties as private landlords are or are likely to
be. Therefore, the tenants of the Governnent or

| ocal authority or the Board are not in need of

such protection as the tenants of private |andlords
are and this circunstance is a cogent basis for
differentiation. The two cl asses of tenants are not
by force of circunmstances placed on an equa

footing and the tenants of the Governnent or |oca
authority or the Board cannot, therefore, conplain
of any denial of equality before the | aw or of

equal protection of the law. "
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M 's. Dwarkadas Marfatia & Sons vs. Board of Trustees of the
Port of Bonbay [(1989) 3 SCC 293] is another instance where the Court
pl aced faith on the public sector stating:

"The field of letting and eviction of tenants is
normal |y governed by the Rent Act. The Port

Trust is statutorily exenpted fromthe operation
of the Rent Act on the basis of its

publ i c/ governnental character. The |egislative
assunption or expectation as noted in the
observations of Chagla, C. J. in Ranpratap

Jai dayal case cannot make such conduct a matter

of contract pure and sinple. These corporations
must act in accordance with certain constitutiona
consci ence and whether they have so acted, nust

be discernible fromthe conduct of such
corporations. In this connection, reference may be
made on the observations of this Court in Som
Prakash Rekhi v. - Union of India reiterated in

M C. Mehta v. Union of India wherein at p. 148
this Court observed: (SCC p. 480, para 55)

"It is dangerous to exonerate corporations
fromthe need to have constitutional con-

sci ence; and so, that interpretation, |anguage
permtting, which makes governmenta

agenci es, whatever 'their men, anenable to
constitutional limtations nmust be adopted by

the court as against the alternative of

permitting themto flourish as an inmperiumin

i mperio."

Therefore, M Chinai was right in
contendi ng that every action/activity of the
Bonbay Port Trust which constituted "State"
within Article 12 of the Constitution, in respect of
any right conferred or privilege granted by any
statute is subject to Article 14 and nust be
reasonabl e and taken only upon | awful and
rel evant grounds of public interest.’"

{See al so Janshed Hornusji Wadia vs. Board of Trustees, Port of

Munbai & Anr. [(2004) 3 SCC 214]; and Municipal Corpn., Chandigarh

& Os. vs. Shantikunj Investment (P) Ltd. & Os. [(2006) 4 SCC 109].}

Even the criterion underlying the policy is required to be changed by

way of nodification or variation in the standard of rent, object whereof
shoul d have been achi eved only by maki ng suitable anendnents in the Act
itself. The Adm nistrator could not have tinkered with the provisions of the
Act .

What shoul d have been the criterion for fixing the quantum of rent so

as to render the classification constitutional and valid in |aw al though is not a
matter which would ordinarily fall for consideration of the court, but the
guestion as to whether by reason of fixation of such a rent which would

render the Act inapplicable to a |large section of the tenants, in jour

consi dered view, would conme within the scope of judicial review

We, however, cannot accept the subm ssion that as Appellants

thenselves in the wit petition contended that as in the year 1978 a buil ding
standing on a |and of 1500 square yards with 3 to 4 bed roons, one draw ng
and di ning room garage and servant quarter, was available on a nonthly rent
of Rs.1000/-and, thus, on that prem se a presunption can be raised that such
tenanted prem ses used to be occupied by the affluent famlies, those who

are paying less than Rs.1500/- continued to be protected and, thus, the sane
woul d cone within the purview of the |egislative policy and the object and
purport of the Act. The criterion which was required to be considered was
not as to what rent a building could have fetched in 1978 but what woul d

have been a fair criterion as regard the quantum of rent when the notification
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was i ssued. For that purpose, no data has been coll ected nor has any study
been made. As to how the said criterion had been fixed is not known.

Except stating that the rent of Rs.1500/- to Rs.3500/- was rmade the criterion
in terms of the National Housing Policy, the Adnministrator did not assign

any ot her reason.

If the contention of Appellants is correct that in Chandi garh 99% of

the | ands have al ready been | eased out, the scope of applicability of the new
housi ng scherme m ght not be of nuch relevance. The Admi nistrator while

i ssuing the inpugned notification nmisdirected hinself in |aw insofar as he
failed to take into consideration that he could not have exerci sed any
jurisdiction in terms thereof as the National Housing Policy, inter alia,
contains the guidelines for the State |egislatures for enactnment of |aw and the
same was not nmeant to be taken recourse to by the Executive Governnent of

the State. Wiile exercising his jurisdiction under Section 3 of the Act, the
Admi ni strator was required-to apply his own mind to the relevant facts.
Application of mind on the part-of the Adm nistrator was al so necessary

having regard to the rate of inflation and other factors including the preval ent
rental in the neighbouring areas of the States of Punjab and Haryana. He
further failed to take into consideration that in terns of National Housing
Policy, that quantum of rent was made flexible. Only a broad guideline had
been provided therefor. ~What was necessary to be applied was the principle

and not the m nimumrent specified therein.

For the aforenentioned purpose, it was necessary to collect rel evant
data. Rental of Rs.1500/- could not have been applied nmechanically. The
H gh Court has followed D.C. Bhatia (supra) but it has failed to notice that

in D.C. Bhatia (supra) itself whereas the proposal in the bill was to fix
Rs. 1500/ - as the outer limt, the nmenbers of the |egislature upon deliberation
in the mtter, had fixed the quantum of rent at Rs.3500/-. Furthernore, for

the af orenmenti oned purpose, the |owest ceiling of Rs.1500/- m ght have been
treated to be fair in the year 1992 but the sanme woul d have | ost nuch
significance and rel evance in the year 2002 in view of the passage of tine.
The rate of inflation and other relevant factors as well as the fact that the per
capita income in UT of Chandigarh is considered to be the highest in the
country, were necessary to be takeninto consideration. This Court, in
Prabhakaran Nair & Ors. vs. Stateof Tami| Nadu & O's. [(1987) 4 SCC

238], opined that a National Housing Policy should 'be fornulated and the
observati ons nmade therein had been given effect to. But, this Court never

i ntended that a National Housing Policy would be applied in a nmanner not
cont enpl at ed under our constitutional scheme.

A new |l egislative policy indisputably was franed having regard to the

new econom c policy of the Central Governnent as was fornmulated in the

year 1991. However, by reason thereof only it cannot be said that the socia
justice doctrine, as adunbrated in the preanble of the Constitution, need not
be given effect to under any situation. Social justice |legislations and other
| egi sl ati ons beneficent to the weaker sections of the country are still on the
statute book. The rent Acts would continue to control the terns and
conditions of tenancy. On sone occasions, only the sane can be interpreted
differently having regard to change in tinme. But, it was not for the executive
government to do so. They have not been repeal ed. Repealing of such acts

can be brought about by the conpetent |egislature. Wat would be the

| egislative policy in relation thereto was within the exclusive domain of the
Central Governnment. The Constitution of India, having regard to the
provisions of Articles 245 and 246 of the Constitution of India clearly
denarcate the fields of legislation and, thus, it would not be correct to
contend that only because that the Central Governnment has changed its

econom ¢ policy, the sanme nmust be reflected in all the legislative fields
occupi ed by the State | egislature.

In D.C. Bhatia (supra), this Court clearly held that what can be done

by the | egislature cannot be done by the del egatee. Yet again, in B. K
Industries & Ors. v. Union of India & Os. [(1993) Supp. 3 SCC 621], this
Court clearly opined that by reason of such notification the del egatee cannot
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take recourse of the virtual repeal of the Act. Having regard to the fact that
the rental of Rs.1500 per nonth for the town of Chandigarh was too | ow a

rent, the subnissions of Appellants are of some significance that by reason
thereof, over 9/10th of the tenanted prem ses would go out of the purview of
the Rent Act.

In Rattan Arya & Ors. vs. State of Tam| Nadu & Anr. [AIR 1986

SC 1444], this Court categorically observed that fixing exenption limt at

Rs. 400/ - had become unrealistic with the passage of tinme particularly in view

of the hike in rents. 1In this case, the manner in which the rate of rent of the
tenanted premi se or the value of the property has gone up as evident fromthe
data furnished by Appellants in their wit petition. The sane was not denied

or di sput ed.

For the aforenentioned purpose, our attention has been down to

certain docunments to show the effect of the said notification, i.e., that

i medi ately thereafter exorbitant rent was claimed fromthe tenants by the
| andl ords.

W, therefore, inthis case, have sufficient materials on record to hold
that Rs. 1500/- could not have been fixed as the quantumof rent for the
pur pose of extending the exenption provision under Section 3 of the Act to
the Administrator.

The | egi sl ative objective and policy indisputably nust be considered

havi ng regard to the preanble and other core provisions of the Act. Section
3 although is a part of the Act, but the sanme cannot be said to contain an in-
built policy so as to enpower the Administrator to do all such things which
can be done by the legislature itself.

By taking recourse to the preanble, it cannot be said, as has been

submitted by M. Nariman, that the power to exclude the tenanted prem ses

can be exercised without taking into consideration the |egislative policy and
the object of the Act. It may be true that by reason of Section 3 of the Act,
no arbitrary power as such has been conferred in view of the fact that the Act
applies only to certain classes of land and buil di ng but the same woul d not
nean that the Admnistrator is free to take any action in any manner he likes.
The action of the Admi nistrator is indisputably subject to judicial review

It is also true that the term’ building’ having regard to its definition
woul d nean tenanted building and, thus;, the building fetching a rent to a
prescri bed extent can formthe base for determning criterionfor the purpose
of classification but the same would not nmean that the Administrator would
be entitled to lay down a criterion which woul d be applicable only to a |arge
section of the tenants.

Mor eover, the notification has not been issued for a limted period. It
wi Il have, therefore, a permanent effect. Subm ssion of M. Nariman that
having regard to the provisions of the General Causes Act, the sane can be
nodi fi ed, amended at any tinme and wi t hdrawn, cannot be accepted for nore
than one reason. Firstly, Respondent proceeded on'the basis that the said
notification has been issued with a viewto give effect to the National policy,
i.e., anmendments rmust be carried out until a new Rent Act is enacted.
VWet her the Act would be enacted or not is a matter of surm ses and
conjectures. It would be again a matter of |egislative policy which was not
within the domain of the Adm nistrator. Secondly, the Administrator in
following the National policy proceeded on the basis that the provisions of
the Act nust ultimately be repealed. Wen steps are taken to repeal the Act
either wholly or in part, the intention beconmes clear i.e. the same is not
meant to be given a tenporary effect. Wen the repeal ed provisions are
sought to be brought back to the statute-book, it has to be done by way of
fresh legislation. |In any event, the General O auses Act shall not apply to an
executive action. Executive actions can be taken by a person who is
statutorily authorized therefor. He is required to apply his own nind. What
can be done in future by another authority cannot be a ground for uphol ding




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 36 of 36

an executive act.
Concl usi on :

For the reasons, aforenentioned, the inmpugned judgnents cannot be

sustai ned which are set aside accordingly. The appeals are all owed.
However, in the facts and circunstances of the case, there shall be no order
as to costs.




