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Leave granted.

Challenge in this appeal is to the judgnment rendered by a

Di vi sion Bench of the Karnataka H gh Court accepting the

ref erence nade under Section 366 of the Code of Crim nal
Procedure, 1973 (in short the " Cr.P.C.") and confirmng death
sentence awarded to the appellants in respect of offences
puni shabl e under Section 302 read with Section 34 of the

I ndi an Penal Code, 1860 (in short 1PC ) and sentence of 10
years and fine of Rs.25,000/- wth default stipulation for the
of fence puni shabl e under Section 376 read with Section 34

| PC awarded by the learned District and Sessi ons Judge,
Chanar aj anagar a

Background facts which led to the trial of the accused
persons are essentially as follows:

Jayanma, (PW1) is the resident of Badrenahalli village in
Kol | egal Tal uk. She resided with her husband, and children
Raju (PW?2), Nagarajanma (PW 10) and Shi vamma
(hereinafter referred to as the 'deceased’ ). ~Both the accused
are residents of the sane village. The accused-aged about 20
and 22 years respectively were sexually obsessed youngsters.
Few months prior to the incident, relating to the present
appeal they attenpted to comit rape on Lakkamma
[ daught er of Puttegowda (PW7)], but were unsuccessful. For
that act, they were adnoni shed. Later, they attenpted to
conmit rape on PW10 (daughter of PW1). PW10 was al so
successful in escaping fromtheir clutches. Though in both the
i ncidents, the aggrieved persons wanted to | odge police
conpl aints, against the accused, at the instance of village
el ders and fami |y nmenbers of these accused, instead of
| odgi ng crimnal cases, only Panchayath of village el ders was
call ed on each occasion and the accused were directed to
mend their ways. But this warning had no effect on them
Enbol dened by escape from puni shnment in those two
incidents, they conmitted rape on the deceased a young girl of
hardly 18 years and to avoid detection, conmitted heinous
and brutal act of her nurder. On the norning of 15.10.2001,
deceased Shivamma went to the famly |land situated near her
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house to dunp nmanure. As she did not return, PW1 went in
search of her after sone time. Wen Shivama was not seen

in the land, PW1 began to call her by nane. Suspecting sone
untoward incident, when PW1 went near the spot, she saw

the body of the deceased |lying on the ground with clothes

di sarrayed. Noticing that Shivamma was dead, PW1 raised

hue and cry and went towards the village calling people for
hel p. Attracted by her cries, her son PW2 and other villagers
i ncl udi ng Chi kki regowda (PW 3) cane to the spot and on

| earni ng about the incident, especially the fact that the
accused had been seen earlier at the spot where the dead body
was found and had on detection run away, they went in

search of the accused. In the neantine, Narayana Gowda

(PW5) the brother of PW1 (maternal uncle of the deceased)
who al so resides in the sane village cane to the house of PW1
and on suspecting the role of the accused in the rape and

mur der of Shivamma, wote down the statement of PW1 and

after taking her L. T.l., took the same to the jurisdictiona
police at 'Rampur police station. MK Ali, the S .H O of
Ranpur police station (PW20) on receipt of the information of
the crinme, after accepting the witten conplaint as per Ex.P.1,
regi stered a case in Crime No.86/01 for the offences

puni shabl e u/s 376, 302 both read with Section 34 of the |IPC
agai nst these two accused and took up investigation

After registering the case, preparing the F.I. R, sending

the same, the superior officers and the Court, the |Investigating
officer along with staff, went to the place of the incident and
hel d the necessary mahazars |ike spot mahazar, seizure of
certain articles found near the scene of offence. After inquest
proceedi ngs, the body of the deceased was taken for autopsy.

In the nmeantine, on |learning about the cul pability of the
accused in the crime, several villagers went in search of the
accused. Accused No.1 was found at the bus stand while
attenpting to board a bus. He was brought and was

interrogated. His disclosure confirmed the invol venent of
accused No.2 as the co-participant in the crinme. People went

in search of the second accused who was found hiding in the
house. Both of them were brought and kept in confinenent in
the house of one Shivamma near the spot. They admitted to

their guilt. On arrival of the investigating officer, after the
prelimnary investigation as already noted, the accused were
taken into custody and they were sent for nedica

exam nati on. The post-nortem exam nati on on.the dead body

of Shivamma was carried out by Dr. Pushpal atha, PW 11

along with Dr.Basavaraju PW12. It confirned rape on the
deceased and that she had been killed by strangul ation. The
accused were exami ned by the doctor PW 12 who noted nai

scratch marks on their bodies. Syed Areer Pasha, (PW13) a
phot ogr apher was summoned and he took photographs of the

scene of offence as well as the dead body. Simlarly Siddappa
(PW 15), Junior Engineer prepared the sketch of the scene of

of fence as per Ex.P.15. After recording the statenents of
material wi tnesses including the relatives and the other
villagers who could throw light on the incident and after
receipt of all material reports, charge sheet was fil ed agai nst
these two accused for of fences puni shabl e under Sections 376
read with 34 and 302 read with 34 of the |IPC

Twenty w tnesses were exam ned to further the

prosecution version. In their exam nation under Section 313
Cr.P.C. the accused persons except denying their invol venent

did not offer explanation of particular defence. The trial Court
after considering the evidence on record recorded conviction
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and awarded sentence as aforenoted. Since the death sentence
had been awarded by the trial Court reference was nade to

the Hi gh Court in terns of Section 366 Cr.P.C. for
confirmati on of the death sentence. The accused-appell ants

al so preferred appeal in terns of section 374 (2) Cr.P.C. The
ci rcunst ances on which the trial Court placed reliance for
recordi ng conviction are as foll ows:

a. Accused and deceased were | ast seen together near

scene of of fence.

b. The novenents of the accused.

C. The rape and nmurder of the victim

d. The i medi at e apprehensi on of the accused by the
villagers and their extra judicial confession

e. Medi cal evidence in respect of accused indicating

resi stance put forth by the victimand | astly;

f. The conduct of the accused prior to and after the crine.

Consi deri ng the heinous nature of the crine, the trial court

held it to be falling in the rarest of the rare category and awar ded
deat h sentence:

The Hi gh Court as noted above confirmed the conviction

and the sentence inposed.

In support of the appeal |earned counsel for the

appel l ants submitted that the case is based on circunstantia

evi dence and the circunstances highlighted do not present a
conplete chain to warrant any inference about the guilt of the
accused. Alternatively, it is subnitted that the death sentence
i s not warranted.

Learned counsel for the appellant-State on the other

hand submitted that the circumnmstances highlighted clearly
establish the guilt of the accused-and no exceptions can be
taken to the reasons indicated by the Trial Court in the well-
reasoned judgnent. The evidence has al so been anal ysed in

great detail by the H gh Court and, therefore, no question of
any interference is called for with the conviction'recorded. So
far as the sentence is concerned it is pointed out that the
accused persons are hardened crimnals. They had nade

earlier attenpts of rape of two different girls i.e. daughter of
PW7 and PW 1.

PW. 11 and 12 are the doctors who conducted the

autopsy and it is PW12 who has al so nedically exani ned the
accused and given the wound certificates. PW13 is the
phot ogr apher who took the phot ograph of scene of offence and
the dead body. PW15 is the Junior Engi neer who has

prepared the sketch of the scene of offence as per Ex.P.15 and
PW14 is the Village Accountant who has furnished the R T.C.

of the lands in question. PW. 18 and 19 have been exam ned
by the prosecution to show the earlier attenpts of the accused
to nolest other girls (Lakkama and Nagaraj amma) and their
participation in the panchayath held by the village elders in
that regard. However, it is to be noted that as they did not
support the prosecution, they have been treated as hostile

wi tnesses and in spite of searching cross-exani nation by the
prosecution they have stuck to their contrary version. The
remai ni ng wi tnesses are mahazar w tnesses and the menbers

of the investigation team

To show the presence of the accused at the tine and

pl ace al nost near the victim the prosecution has relied upon
the evidence of Puttegowda, PW6, Jayamma (PW1) and two

i ndependent witnesses, Kalama (PWB) and Rudranmma
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(PW9). Puttegowda (PW6) states that on the date of the

i ncident while he was taking tea in the norning, he saw the
deceased going towards her famly |l and carryi ng basket of
manure. He also saw that these two accused were follow ng
her froma little distance. He states that after some time he
al so saw Jayamma (PW 1) the nother of the deceased going
towards the |l and and com ng back raising hue and cry over

the nmurder of her daughter Shivamma by the accused and her
seeing themrunning away fromthe spot. The evidence of this
witness, so far as this aspect is concerned, except the futile
suggestion that this witness is speaking fal sehood as he

bel ongs to the group of Narayana Gowda and opposed to the
accused has remai ned unshaken.

It has been consistently laid down by this Court that

where a case rests squarely on circunmstantial evidence, the

i nference of guilt can be justified only when all the
incrimnating facts and circunstances are found to be

i nconpatible with the innocence of the accused or the guilt of
any other 'person. (See Hukam Singh v. State of Rajasthan
(AR 1977 SC 1063), Eradu v. State of Hyderabad (Al R 1956

SC 316), Earabhadrappa v. State of Karnataka (AR 1983 SC
446), State of U P. v. Sukhbasi (AR 1985 SC 1224), Bal wi nder
Singh v. State of Punjab (AI'R 1987 SC 350) and Ashok Kumar
Chatterjee v. State of MP. (AIR 1989 SC 1890). The

circunst ances fromwhich an inference as to the guilt of the
accused is drawn have to be proved beyond reasonabl e doubt
and have to be shown to be closely connected with the
principal fact sought to be inferred fromthose circunstances.
In Bhagat Ramv. State of Punjab (AR 1954 SC 621) it was

l aid down that where the case depends upon the concl usion
drawn from circunstances, the cumul ative effect of the

ci rcunst ances nust be such as to negative the innocence of
the accused and bring hone the of fences beyond any

reasonabl e doubt .

W may al so nake a reference to a decision of this Court

in C. Chenga Reddy v. State of A P. (1996 (10) SCC 193),
wherein it has been observed thus:

"21. In a case based on circunstantia

evi dence, the settled lawis that the

ci rcunst ances from whi ch the concl usi on of

guilt is drawn should be fully proved and

such circumnmstances nust be conclusive in

nature. Mreover, all the circunstances

shoul d be conplete and there should be no

gap left in the chain of evidence. Further, the

proved circumstances nust be consi stent

only with the hypothesis of the guilt of the

accused and totally inconsistent with his

i nnocence. "

In Padal a Veera Reddy v. State of A P. (AIR 1990 SC 79) it
was | aid down that when a case rests upon circunstantia
evi dence, such evidence nust satisfy the foll ow ng tests:
1) the circunmstances from which an

i nference of guilt is sought to be drawn, nust

be cogently and firmy established,;

(2) those circunstances should be of a

definite tendency unerringly pointing towards

guilt of the accused,;

(3) the circumnmstances, taken cumul atively,

should forma chain so conplete that there is

no escape fromthe conclusion that within al

hurman probability the crime was comitted

by the accused and none el se; and

(4) the circunmstantial evidence in order to
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sustain conviction nust be conplete and

i ncapabl e of expl anation of any ot her

hypot hesis than that of guilt of the accused
and such evidence should not only be
consistent with the guilt of the accused but
shoul d be inconsistent with his innocence."”

In State of U . P. v. Ashok Kumar Srivastava (1992 Crl. LJ

1104) it was pointed out that great care nmust be taken in

eval uating circunstantial evidence and if the evidence relied
on i s reasonably capable of two inferences, the one in favour of
the accused nmust be accepted. It was al so pointed out that the
ci rcunst ances relied upon nmust be found to have been fully
established and the cumul ative effect of all the facts so
establ i shed must be consistent only with the hypothesis of
guilt.

Sir Alfred WIlls in his admrable book ‘WIIs’

Crcunmstantial Evidence’ (Chapter VI) |ays down the follow ng
rul es specially to be observed in the case of circunstantia
evidence: (1) the facts alleged as the basis of any |ega

i nference nust-be clearly proved and beyond reasonabl e doubt
connected with the factum probandum (2) the burden of proof
is always on the party who asserts the existence of any fact,
which infers | egal accountability; (3) in all cases, whether of
direct or circunstantial evidence the best evidence nmust be
adduced which the nature of the case admits; (4) in order to
justify the inference of guilt, the inculpatory facts nust be
i nconpatible with the i nnocence of the accused and incapabl e
of expl anation, upon any other reasonabl e hypothesis than

that of his guilt; and (5) if there be any reasonabl e doubt of the
guilt of the accused, he is entitled as of right to be acquitted.
There is no doubt that conviction can be based solely on
circunstantial evidence but it should be tested by the
touchstone of law relating to circunstantial evidence |aid
down by this Court as far back as in 1952.

I n Hanumant CGovi nd Nargundkar v. State of MP. (AR

1952 SC 343) it was observed thus:

"It is well to remenber that in cases where

the evidence is of a circunmstantial nature,

the circunstances from which the conclusion

of guilt is to be drawn should be in the first

instance be fully established, and all the

facts so established should be consistent

only with the hypothesis of the guilt of the

accused. Again, the circunstances shoul d be

of a conclusive nature and tendency and they

shoul d be such as to exclude every

hypot hesi s but the one proposed to be

proved. In other words, there nmust be a

chain of evidence so far conplete as not to

| eave any reasonabl e ground for a concl usion

consistent with the innocence of the accused

and it nust be such as to show that within

all human probability the act nmust have

been done by the accused."

A reference may be nade to a | ater decision in Sharad

Bi rdhi chand Sarda v. State of Maharashtra (AR 1984 SC

1622). Therein, while dealing with circunstantial evidence, it
has been held that the onus was on the prosecution to prove
that the chain is conplete and the infirmty of lacuna in the
prosecution cannot be cured by a fal se defence or plea. The
condi tions precedent in the words of this Court, before

convi ction could be based on circunstantial evidence, must be
fully established. They are:




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 9

(1) the circunstances fromwhich the
conclusion of guilt is to be drawn shoul d be
fully established. The circunstances
concerned nust or should and not nmay be

est abl i shed;

(2) the facts so established shoul d be
consistent only with the hypothesis of the
guilt of the accused, that is to say, they
shoul d not be expl ai nabl e on any ot her

hypot hesi s except that the accused is guilty;
(3) the circumstances should be of a
concl usi ve nature and tendency;

(4) they shoul d exclude every possible

hypot hesi s except the one to be proved; and
(5) there nust be a chain of evidence so
conplete as not to | eave any reasonabl e
ground for the conclusion consistent with the
i nnocence of the accused and nust. show

that in all human probability the act must
have been done by the accused.

When the evidence on record is analysed in the
background of principles highlighted above, the inevitable
conclusion is that the prosecution has established its
accusati ons.

The residual question relates to sentence. I'n Bachan

Singh v. State of Punjab (1980 (2) SCC 684) and Machh

Singh and Ors. v. State of Punjab (1983 (3) SCC 470) the
gui del i nes which are to be kept in view when considering the
guesti on whether the case belongs to the rarest of the rare
category for awardi ng death sentence were indicated.

In Machhi Singh's case (supra) it was observed

"The foll owi ng questions may be asked
and answered as a test to determ ne the
"rarest of the rare" case in which death
sentence can be inflicted:-

(a) I s there sonething uncomon

about the crinme which renders sentence of

i mprisonnent for life inadequate and calls for
a death sentence?

(b) Are the circunstances of the crine
such that there is no alternative but to

i npose death sentence even after according
maxi mum wei ght age to the mtigating

ci rcunst ances which speak in favour of the
of f ender ?

The foll owi ng gui delines which energe

from Bachan Singh case (supra) will have to

be applied to the facts of each individual case
where the question of inmposition of death
sentence arises: (SCC p. 489, para 38):-

(i) The extreme penalty of death need
not be inflicted except in gravest cases of
extreme cul pability.

(ii) Before opting for the death penalty
the circunstances of the ‘offender’ also
require to be taken into consideration al ong
with the circunstances of the ‘crinme’.
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(iii) Life inprisonment is the rule and
death sentence is an exception. Death
sentence nust be inposed only when life

i mprisonnent appears to be an altogether

i nadequat e puni shrent having regard to the
rel evant circunmstances of the crine, and
provi ded, and only provided, the option to
i mpose sentence of inprisonnment for life
cannot be conscientiously exercised having
regard to the nature and circunstances of the
crinme and all the relevant circunstances.

(iv) A balance sheet of aggravating and
mtigating circunstances has to be drawn up
and in doing so the nitigating circunstances
have to be accorded ful |l wei ghtage and a j ust
bal ance has to be struck between the
aggravating and the nitigating circunstances
before the option is exercised.

In rarest of rare cases when collective

consci ence of the conmunity is so shocked

that it will expect the holders of the judicia
power centre to inflict death penalty
irrespective of their personal opinion as
regards desirability or otherw se of retaining
death penalty, death sentence can be

awar ded. The conmunity may entertain such
sentinment in the foll owing circumstances:

(1) When the murder is commtted in-an
extremely brutal, grotesque, diabolical
revolting or dastardly manner so as to arouse
i ntense and extrene indignation of the
conmuni ty.

(2) When the nmurder is conmitted for a
notive which evinces total depravity and
nmeanness; e.g. nurder by hired assassin for
noney or reward or a col d- bl ooded nurder for
gai ns of a person vis-‘-vis whomthe
nurderer is in a domnating position or in a
position of trust, or murder is comrmitted in
the course for betrayal of the notherl and.

(3) VWhen nurder of a menber of a

Schedul ed Caste or minority conmmnity etc.,

is conmtted not for personal reasons but in

ci rcunmst ances whi ch arouse social wath, or

in cases of 'bride burning’ or ‘dowy deaths’ or
when nurder is conmitted in order to

remarry for the sake of extracting dowy once
again or to marry another wonan on account

of infatuation.

(4) When the crinme is enornous in
proportion. For instance when nultiple
murders, say of all or alnmost all the menbers
of a famly or a | arge nunber of persons of a
particul ar caste, comunity, or locality, are
comm tted.

(5) VWhen the victimof nurder is an
i nnocent child, or a hel pless woman or ol d or
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i nfirmperson or a person vis-‘-vis whomthe
nmurderer is in a domnating position or a
public figure generally | oved and respected by
the community.

I f upon taking an overall global view of

all the circunstances in the light of the

af oresai d propositions and taking into

account the answers to the questions posed

by way of the test for the rarest of rare cases,
the circunmstances of the case are such that
death sentence is warranted, the court would
proceed to do so."

A convict hovers between |ife and death when the

guestion of gravity of the offence and award of adequate
sentence comes up for consideration. Mnkind has shifted
fromthe state of nature towards a civilized society and it is no
| onger the physical opinion of the najority that takes away the
liberty of a citizen by convicting himand naking himsuffer a
sentence of inprisonment. Award of punishnent follow ng
conviction at a trial in a systemwedded to the rule of lawis
the outcome of cool ‘deliberation in the court room after
adequate hearing is afforded to the parties, accusations are

br ought agai nst the accused, the prosecuted is given an
opportunity of neeting the accusations by establishing his

i nnocence. It is the outconme of cool deliberations and the
screening of the material by the inforned nman i.e. the Judge
that | eads to determ nation of the |is.

The principle of proportion between crine and

puni shment is a principle of just desert that serves as the
foundation of every criminal sentence that is justifiable. As a
principle of crimnal justiceitis hardly less famliar or |ess
important than the principle that only the guilty ought to be
puni shed. |ndeed, the requirenent that puni shment not be

di sproportionately great, which is a corollary of just desert, is
dictated by the same principle that does not allow punishnment

of the innocent, for any punishnent in excess of what is

deserved for the crimnal conduct is punishnment without guilt.

The crimnal |aw adheres in general to the principle of
proportionality in prescribing liability according to the

cul pability of each kind of crimnal conduct. It ordinarily

all ows sone significant discretion to the Judge in arriving at a
sentence in each case, presumably to permt sentences that
reflect nore subtle considerations of culpability that are raised
by the special facts of each case. Judges in essence affirmthat
puni shnment ought always to fit the crime; yet in practice
sentences are determned | argely by other considerations.
Sonetinmes it is the correctional needs of the perpetrator that
are offered to justify a sentence, sonmetines the desirability of
keepi ng himout of circul ation, and sonetines even the tragic
results of his crine. Inevitably these considerations cause a
departure from just desert as the basis of punishnent and

create cases of apparent injustice that are serious and

wi despr ead.

Proportion between crime and puni shment is a goa

respected in principle, and in spite of errant notions, it
remains a strong influence in the deternination of sentences.
Anything | ess than a penalty of greatest severity for any
serious crine is thought to be a nmeasure of toleration that is
unwarranted and unwi se. But in fact quite apart fromthose
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consi derations that nake punishment unjustifiable when it is
out of proportion to the crine, uniformy disproportionate
puni shment has sonme very undesirable practica

consequences.

Consi dering the view expressed by this Court in Bachan

Singh’s case (supra) and Machhi Singh's case (supra) we have

no hesitation in holding that the case at hand falls in rarest of
rare category and death sentence awarded by the trial Court

and confirmed by the H gh Court was appropriate.

The appeal is disn ssed.




